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RESIDENTIAL TENANCIES ACT 1986 UPDATE  
(PART TWO): TENANT LIABILITY FOR DAMAGE, 
UNLAWFUL RESIDENTIAL PREMISES AND 
CONTAMINATION OF PREMISES

Part Two of our Residential Tenancies Act Update considers a number of further changes 
to the Act which took effect from 27 August 2019. 

Tenant Liability for Damage

Where a tenant carelessly causes damage to 
the premises, the tenant’s liability for that 
damage is limited to a maximum of four 
weeks’ rent or the insurance excess (if the 
landlord is insured) whichever is the lesser. 
However, where the tenant damages the 
premises intentionally or through an act or 
omission that constitutes an imprisonable 
offence, the tenant may still be fully liable 
for the cost of making good that damage.

With any new, varied, or renewed tenancy 
from 27 August 2019, landlords will need 
to include a statement in the tenancy 
agreement as to whether or not the 
premises are insured. If they are, that 
statement must also include the relevant 
excess amount(s) and inform the tenant 
that a copy of the insurance policy is 
available on request. If, during the tenancy, 
that statement or information changes or is 
no longer correct, landlords must inform the 
tenant in writing within a reasonable time 
of becoming aware of the change. A failure 
to notify the tenant is a breach of the Act, 
which may result in exemplary damages of 
up to $500.

Unlawful Residential Premises

Many will be aware the Act requires 
landlords to comply with all regulatory 
and statutory requirements in respect of 
buildings, health and safety so far as they 
apply to the premises.

The definition of “residential premises” has 
now been amended to expressly include any 
premises used or intended for occupation 
by any person as a place of residence; even 
where this is or would be unlawful. As a 
result, premises such as converted garages, 
self-contained flats, and sleep-outs, which 
have in some instances been found by 
the Tenancy Tribunal to fall outside the 
scope of the Act as they were unlawful or 
“uninhabitable”, are now captured by the 
new definition.

The Tenancy Tribunal has full jurisdiction 
over these premises and may make various 
orders. These orders include the landlord 
repay the tenant the whole or some of the 
rent having regard to the circumstances; the 
landlord take steps to make the premises 
lawful and comply with all building, health, 
or safety requirements; or the tenancy 
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At a glance, this KiwiBuild reset includes: 

• new ways for people to become home owners, such 
as shared home ownership schemes 

• a name change for the KiwiSaver HomeStart Grant: 
it will now be called the First Home Grant 

• deposits being reduced to 5% for new and existing 
homes 

• the First Home Grant can now be paid to all buyers 
subject to existing income caps 

• occupation rules for owners of studio and one-
bedroom apartments now being reduced from 
three years to one year 

• the asset test for previous home owners or second 
chancers has been removed; and  

• the three-bedroom or more KiwiBuild price cap 
for the Wellington Region will be increased to 
$550,000. 

The numerical targets for KiwiBuild and the number of 
houses built under the programme are going. The focus is 
now “building as many homes as we can, as fast as we can 
in the right places”. And, a promised dashboard of statistics 
is to be published each month.

The Government will also be reducing the amount of 
taxpayer money put on the line to pay developers if they 
do not sell properties they’ve tagged as “KiwiBuild”. Put 
another way, the Government is reducing the previous

amounts offered to encourage developers to build houses 
that meet the KiwiBuild criteria.

But to benefit developers, to make up for the reduction 
of amounts, the Government is giving developers the 
option of selling some more expensive, larger houses to 
KiwiBuild buyers.

On the buyers’ side, the Government is trying to broaden 
the pool of people eligible to buy KiwiBuild houses by 
making it easier for people who have owned houses in the 
past to qualify. In addition, the Government is reducing 
the amount of time owners of one-bedroom studio 
apartments need to live in their properties before selling 
from three years to one year.

Further, the asset test for “second chancers”, or people 
who have previously owned homes, will be done away 
with all together. Currently, second chancers cannot have 
assets worth more than 20% of the relevant First Home 
Grant price cap for an existing home. Looking ahead, there 
will be no asset limit. However, these “second chancers” 
still cannot currently own a home and must meet other 
criteria including an income test.

These changes come into effect on 1 October 2019.   /

Should you wish to discuss any of the above and how it may 
affect you, please contact Melissa Blackwell or Stephanie Harris. 

GOVERNMENT ANNOUNCES CHANGES TO 
KIWIBUILD AND HOME OWNERSHIP PRODUCTS

Following the 4 September 2019 press release, the Government has 
announced new initiatives to help more New Zealanders into homes.  
These new initiatives will be achieved through what the Government is calling 
a “KiwiBuild Reset”.

Melissa Blackwell | 
Legal Executive
Property
For more information, 
contact Melissa Blackwell at  
melissa.blackwell@glaister.co.nz
DDI: (09) 913 2254

Stephanie Harris | Partner
Corporate & Commercial, 
Property
For more information, 
contact Stephanie Harris at  
stephanie.harris@glaister.co.nz
DDI: (09) 356 8232
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be terminated. A breach of the Act in this 
respect may result in exemplary damages of 
up to $4,000.

Contamination of Premises

In recent years, the scourge of 
methamphetamine has caused millions 
of dollars of damage for owners of rental 
properties. In many situations, landlords 
were not allowed to test the rental premises 
for methamphetamine contamination 
while the tenants were living there. The 
amendments now permit landlords to enter 
the premises for the purpose of testing for 
contaminants or taking samples for such 
testing, provided the landlord gives at least 
48 hours’ notice (but not more than 14 days 
before the intended entry) to the tenant. 
Within seven days of receiving the results, 
the landlord must notify the tenant in 
writing and provide a copy of the results.

The Act also allows for Regulations to be 
made prescribing maximum acceptable 
levels of contamination and prescribing 
methods for carrying out tests and 
decontamination processes. These 
Regulations are expected to be developed 
over the next year and may provide more 
certainty for landlords when compared 
to current testing standards. Once the 
Regulations are in force, landlords will be 
unable to knowingly rent out premises 
that are contaminated above the 
prescribed maximum levels without first 
decontaminating the premises in accordance 
with the Regulations.   /

RESIDENTIAL TENANCIES ACT 
1986 UPDATE (PART TWO):  
TENANT LIABILITY FOR 
DAMAGE, UNLAWFUL 
RESIDENTIAL PREMISES,  
AND CONTAMINATION OF 
PREMISES

Paul Kim | Solicitor 
Litigation & Disputes 
Resolution
For more information, 
contact Paul Kim at 
paul.kim@glaister.co.nz
DDI: (09) 913 2257

Mitch Singh | Partner 
Litigation & Disputes 
Resolution 
For more information, 
contact Mitch Singh at 
mitch.singh@glaister.co.nz
DDI: (09) 969 1214
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Should you wish to discuss how 
these recent changes might impact 
on your investment property, 
please do not hesitate to contact 
Mitch Singh or Paul Kim.
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In our experience, they are sometimes agreed to as an afterthought when the primary 
agreement terms have already been negotiated in detail and are just as quickly 
forgotten when the dust has settled.

A contract of guarantee (Guarantee) is a contract under which a person (Guarantor) 
agrees to answer to another person (Obligee) for the debt default or liability of a third 
person (Obligor). A Guarantor does not directly undertake the obligations of the 
Obligor. The Guarantor assumes liability only when the Obligor defaults on its 
obligations. 

Guarantees are regularly used in the following situations:

• financing arrangements
• leases; and
• commercial contracts

In New Zealand, Guarantees are required to be in writing and signed by the Guarantor. 
But, what if a person signs a principal contract as Guarantor which refers to a separate 
contract of guarantee? The Courts in New Zealand have upheld liability of a Guarantor 
in such a situation provided the necessary terms are contained in the primary contract. 
The necessary terms will most likely be contained in any well drafted primary contract, 
and therefore, provided such contract is signed by the Guarantor, there will likely be an 
enforceable contract of guarantee. 

Guarantees often involve more than one Guarantor who may be liable:

• jointly 
• severally; and 
• jointly and severally.

Complications may arise where Guarantors are to be jointly and severally liable, and 
only one Guarantor has signed. In such situations, the starting point will be if not all 
Guarantors have signed then the guarantee is not enforceable against any of the 
Guarantors. This position may be displaced where the contract or the circumstances 
around the signing of the contract support such a departure. If relying on a Guarantee 
from more than one Guarantor, it is important to draft the contract terms carefully, 
and to ensure they have each signed as Guarantors.  

CONTRACTS OF 
GUARANTEE ARE 

UBIQUITOUS IN THE 
COMMERCIAL AND 

PERSONAL LEGAL 
LANDSCAPE. 

GUARANTEES
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A Guarantor’s liability may be limited. And, a limit to your liability when providing a 
guarantee is good practice. It is sometimes suggested a limited guarantee will render an 
arrangement inflexible; for example, increasing a credit facility may require a 
subsequent guarantee or security to be provided. Generally, any such changes to the 
obligations which are being guaranteed should be considered closely when the need for 
change arises. Because, often, the objectives and responsibilities of the Guarantor and 
the Obligor may diverge. 

In the event you are signing an unlimited guarantee, the extent of the security, which 
you will effectively be providing, should be considered. Where there are existing 
security interests registered in favour of the Obligee, these will be enforceable through 
the Guarantee. 

If you are regularly signing contacts as a Guarantor, it is useful to maintain a record of 
the Guarantees you have been signing. Open communication with the Obligee is also 
invaluable. If it is intended that your obligations as Guarantor end, it is important you 
obtain a written release of guarantee to support this.

If you are considering providing or obtaining a Guarantee, we suggest you;

• get independent legal advice
• understand what is being guaranteed
• establish exactly who is providing the Guarantee
• consider limiting the Guarantee where appropriate
• ensure the Guarantee is in writing and signed by all Guarantors
• once signed, keep a record of the Guarantee; and
• obtain a release of Guarantee when appropriate  /

Should you wish to discuss contracts of guarantee and how they may affect you,  
please contact Michael Molloy or Stephanie Harris.

Stephanie Harris | Partner
Corporate & Commercial, 
Property
For more information, 
contact Stephanie Harris at  
stephanie.harris@glaister.co.nz
DDI: (09) 356 8232

Michael Molloy | Solicitor
Commercial Property and 
Land Development 
For more information, 
contact Michael Molloy at 
michael.molloy@glaister.co.nz
DDI: (09) 969 1211
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Since 2006, Glaister Ennor has encouraged Auckland’s 
emerging artists with our Graduate Art Awards. We ask 
Auckland art schools, AUT, Elam, Unitec and Whitecliffe, 
to nominate their top honours and masters students. 
This work is displayed in an exhibition at Sanderson 
Contemporary Art Gallery. This year John Daly-Peoples, 
art critic from NZ Arts Review, was engaged to examine 
the nominees’ entries and award the three prizes. The 
Art Awards are proudly sponsored by Glaister Ennor, 
Barfoot & Thompson and Sanderson Contemporary Art 
Gallery.
 
The Glaister Ennor Staff choice award went to Charleen 
Singh for Chariot of God.

The Barfoot and Thompson Award went to Ella Mangan 
for her work Playing a Person, Becoming a Part.

The Glaister Ennor Emerging Artist First Prize Award and 
the chance to exhibit at Sanderson Contemporary Art 
was won by Julie Cromwell for her piece Transitions.
 

John Daly-Peoples comments on the winning piece are 
below.
 
“A large black urn (clay, carbon and wood) sitting on its wooden 
packing case with flakes of the works on the top of the case. 
This elegant, imposing urn work has been made recently but it 
could have been made several centuries ago. It is a timeless 
object and speaks of a couple of the threads of art making.  
The artist creating something practical as well as aesthetic. 
Something which is useful and something that is beautiful.”  /
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‘Transitions’ by Julie Cromwell
1st place winner

Above: Julie Cromwell with Jack Porus
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‘Chariot of God’ by Charleen Singh
GE Staff Choice Award Below: Some of the Glaister Ennor Graduate Art Awards Entries 2019
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NEW PARTNERS AT GLAISTER ENNOR:

Glaister Ennor has elevated two high-performing senior associates to its partnership. Mitch Singh 
and Chen Jiang have been appointed as new partners in the firm’s litigation and disputes resolution 
team. Glaister Ennor now has 15 partners and over 60 staff in its CBD Auckland offices.  

Senior litigation partner, Paul McKendrick commented, “both Mitch and Chen have extensive litigation 
experience and deliver excellent results for clients. They form a key part of our growing litigation 
and disputes practice which provides strategic and tactical real-world advice to a wide range of 
commercial and private clients. I warmly welcome Mitch and Chen to the partnership”. 

Mitch Singh 
Mitch is an experienced litigator and specialises 
in commercial and civil disputes. He provides 
strategic and pragmatic advice to clients across a 
range of sectors, and has particular expertise in 
contract, property, insolvency, privacy and cross-
border disputes. Using tailored mechanisms for 
managing disputes, Mitch is a strong advocate, 
finding the most effective way to resolve disputes 
whether through negotiation, mediation or the 
courts. Mitch has appeared as counsel at all 
levels of the legal system, including the Supreme 
Court of New Zealand.  
For more information, contact Mitch Singh at 
mitch.singh@glaister.co.nz

Chen Jiang 
Chen is a litigation specialist with an unwavering 
focus on people and the law. He has a great eye 
for the big picture, drawing on a wide body of 
knowledge to disentangle complex issues into 
clear and logical advice. Chen specialises in  
commercial, civil and family litigation and 
regularly appears in the District Courts and 
High Courts. Chen’s expertise includes contract, 
trusts and estates, companies, property and 
construction, insurance and relationship 
property. He delivers thoughtful, balanced and 
solution-driven advice. 
For more information, contact Chen Jiang at 
chen.jiang@glaister.co.nz

Mitch Singh | Partner  
Litigation & Disputes Resolution   

Chen Jiang | Partner  
Litigation & Disputes Resolution


