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TRUST LAW - WHAT IS NEW?

The Trusts Act 2019 (“Act”) is the result of the extensive review of trusts in New 
Zealand over a decade ago by the Law Commission. The intention of the Act is to 
modernise trust law in New Zealand making it more accessible for everyone. 

The Act will apply to new and existing 
trusts, and it takes effect on 30 January 
2021. Anyone involved with trusts will 
need to be aware of the main changes 
coming with the new Act which are set out 
below.

Duties of trustees
The Act divides trustee duties into 
mandatory and default duties. The 
mandatory duties for a trustee to be aware 
of include the duty to hold and retain core 
documents for the trust and the duty to 
consider regularly what information should 
be provided to beneficiaries. 

Trustees are now to provide basic 
information about the trust to 
beneficiaries who are to be notified of the 
fact that they are a beneficiary, and that 
they are entitled to certain information 
about the trust.

The default duties for a trustee are 
optional duties, which can be modified or 
excluded only by the terms of the trust.  
Examples of default duties include the 
general duty of a trustee to invest 
prudently, to act impartially and to act for 
no reward. 

For the most part, the duties contained in 
the Act already exist under common law. 

However, now that these duties have been 
codified into law, it raises the bar for 
trustees. And, such codification will make 
it easier for beneficiaries to hold trustees 
to account.

Other changes to the law under the Act 
include:
• the maximum duration of a trust is 

extended from 80 years to 125 years
• the age of majority for trust purposes is 

now 18 years rather than 20 years of 
age

• the use of alternative dispute 
resolution processes to resolve 
disputes

• the ability for trustees to remove an 
incapacitated trustee; and

• the restriction of the use of trustee 
exemption and indemnity clauses.  

What do I need to do now?
The Act provides for a transition period 
until 30 January 2021 giving a lead-in time 
for those involved with trusts to become 
familiar with the new governance 
requirements and to review existing trust 
documentation. 

Trustees should take action during this 
transition period to ensure they will be 
able to comply with the Act in 2021. 

CONTINUED OVERLEAF
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In particular, trustees should:
• ensure they are familiar with the 

terms of the trust
• consider if amendments to the 

trust deed are required
• check that core trust records are 

held
• consider what information is to be 

provided to beneficiaries
• review trustee practices for 

meetings and recording of 
minutes; and

• consider if the purposes for the 
trust are still relevant.  /

Should you wish to discuss the upcoming 
changes, please contact Gaynor McLean or 
Wayne Pearson.

Paul McKendrick | Partner
Litigation & Dispute Resolution
For more information, 
contact Paul McKendrick at  
paul.mckendrick@glaister.co.nz
DDI (09) 914 3505

Lisa Thorsen | Solicitor
Family Law
For more information, 
contact Lisa Thorsen at  
lisa.thorsen@glaister.co.nz
DDI (09) 969 1212

TRUST LAW - 
WHAT IS NEW?
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FUTURE PROOFING YOUR CONTRACTING-OUT AGREEMENT

As people’s circumstances are changing or their 
relationships are evolving, these agreements should be 
treated as living agreements. Recognise that they will be 
affected by certain changes in the parties’ circumstances 
within their relationship. These changes could include 
having a child, getting married, or one party’s separate 
property is being used by both parties’ far more than 
what was previously envisaged and no allowance has 
been made for this in the agreement. 

It is for these reasons that such agreements should be 
written to capture a sense of reasonableness. Recognise 
that parties will make contributions to the relationship; 
so, allowance should be made for the creation of some 
equal sharing of property, which is attributable to the 
efforts of both parties. Unless this sense of 
reasonableness is front of mind during the drafting of 
the agreement, a change of the parties’ circumstances 
could affect the way the agreement has been written 
and make it vulnerable to being challenged in court by 
one of the parties as unfair and unreasonable.   
   
One simple way to make sure the agreement remains fair 
and reasonable, up to date, and in a form both parties 
are happy with, is to have a review of the agreement at 
regular intervals (like every five years) or when there is a 
substantial change in your life.  

So, how do you future proof your agreement? If you are 
considering entering into such an agreement, it should 
be drafted to capture a sense of reasonableness with a 
regard to the rights under the PRA that are being given 
up. Further, build in a review clause, which will apply at 
regular intervals or when there is a substantial change in 
your life (like when your first baby is born). A review 
won’t necessarily change what has been contracted. But, 
a review will allow you and your partner to consider how 
the agreement affects your life, and whether you wish to 
amend the agreement to reflect the changes in your 
circumstances.  

Are you entering into a new relationship or 
contemplating marriage? Do you have assets from a 
previous relationship that you might wish to protect for 
your children? Or, do you already have an agreement 
and wish to have it reviewed?  /

Should you wish to discuss anything from or relating to this 
article, please do not hesitate to contact Lisa Thorsen 
or Paul McKendrick.

We encourage you to have your contracting-out 
agreement reviewed regularly and to have any new 
agreement “future proofed” to avoid the agreement 
being challenged in Court.

Contracting-out agreements are private contracts 
between parties who have agreed to “opt” out of the 
equal sharing regime under the Property (Relationships) 
Act 1976 (“PRA”). The effect of opting or contracting out 
of the PRA means parties have chosen to agree between 
themselves on how to classify and divide their property 
without the law surrounding relationship property 
deciding for them. 

While the PRA recognises the contribution partners to a 
marriage or a de facto relationship make as equal, a 
contracting-out agreement reflects the parties’ own 
determination of how property will be divided if the 
parties separate or if one party dies.

Unfortunately, such an agreement cannot foresee certain 
changes in the parties’ circumstances, which, if not 
allowed for under the agreement, can make the original 
agreement unfair and unreasonable with the risk it could 
be set aside by a court. Many couples who enter into 
these agreements do so at a certain time in their lives 
(say, if they are entering into a new relationship and are 
bringing with them property from a previous 
relationship) and want to be certain their property will 
remain their property throughout the relationship. Some 
couples have a tendency to enter into these agreements 
but once signed, don’t give the agreement any further 
attention.  

Gaynor McLean | Partner
Property, Trusts, Estates & 
Asset Protection
For more information, 
contact Gaynor McLean at  
gaynor.mclean@glaister.co.nz
DDI (09) 914 3528

Wayne Pearson | Consultant
Trusts, Estates & Asset 
Protection
For more information, 
contact Wayne Pearson at  
wayne.pearson@glaister.co.nz 
DDI (09) 914 3522
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A “joint venture” is not in itself a legal structure, and 
there is no “law” of joint ventures as such. It describes a 
joint undertaking carried out in a structure other than a 
partnership. It can involve a mix of contract and 
company law and can incorporate concepts from equity 
and agency law. Due to the absence of a set of defined 
legal framework around “joint ventures”, it is particularly 
important that you document the arrangements reached 
between the parties, and you carry out the venture 
under an appropriate structure. A recent Court of Appeal 
case illustrates the costly consequences for a couple of 
friends for failing to take such steps. 

In Detection Services Pty Limited v Pickering [2019] NZCA 
575 [21 November 2019], the Court of Appeal 
overturned a High Court decision involving two former 
friends who developed a leak detection system for use in 
high pressure water mains. During the course of their 
undertaking, the parties had a falling out due to a 
dispute about ownership of the leak detection system. It 
was placed in storage and remains there today. 

The terms of the joint venture as established by the 
courts were that Mr Pickering would develop the leak 
detection system for the exclusive use of Detection 
Services group. Mr Pickering would be reimbursed for all 
third-party costs in developing the system as well as be 
compensated for his time and efforts. Mr Pickering 
would retain intellectual property in the system and 
Detection Services group would exploit commercial 
opportunities in Australia and New Zealand for leak 
detection in high pressure water mains. There were 
many examples of technical and financial information 
being shared between the parties. But, the terms of the 
joint venture were not formally recorded. 

Upon completion of the prototype, Detection Services 
group requested delivery of the system to Australia for 
commercial use as had always been the parties’ 
intention. However, Mr Pickering claimed ownership of 
the entire system and refused to deliver it until 
agreement was reached on the price and other terms 
governing its use. Lawyers became involved. Detection 
Services group subsequently developed a new system 
and then sued Mr Pickering for the costs of developing 
the new system and lost profits suffered. Mr Pickering 
counterclaimed in contract for the costs he incurred in 
developing the original system. Both claims failed in the 
High Court; however, the Court of Appeal overturned 
this decision and found for Detection Services. 

What is interesting to note is that the High Court and the 
Court of Appeal adopted a very different legal analysis 
over the nature of the joint venture. 

The High Court held that parties owed obligations of a 
fiduciary nature, such as a duty of loyalty, towards each 
other. Although Mr Pickering breached his obligation to 
deliver the system to Detection Services group, Detection 
Services group could not be granted relief as it also failed 
to negotiate in good faith and did not come to equity 
with clean hands. The High Court applied laws of equity. 

The Court of Appeal, however, disagreed that the laws of 
equity (clean hands principle) applied. The Court of 
Appeal considered that the obligations of the parties 
under the terms of the joint venture were of a 
contractual nature and not fiduciary. The Court of Appeal 
decided that Mr Pickering failed in his contractual 
obligation to deliver the completed system, which 
resulted in Detection Services group not being able to 

Are you working on a business idea with a friend or thinking of developing a business idea 
with someone as a joint venture? 

JOINT VENTURES

exploit the system commercially and the consequent 
failure of the joint venture. 

The two courts traversed difficult and complex legal 
issues resulting in costly and lengthy litigation. This could 
have been avoided, or at least the risk minimised, if 
parties had agreed on the terms that were reached and 
documented them. 

I make some general comments about the risks of 
entering into a joint venture without legal advice. If a 
joint venture is not documented properly, the 
arrangement could be deemed to be a partnership and 
be subject to partnership law. This would result in 
unintended consequences affecting the share of profits, 
and losses and liabilities between the parties. 

A partnership is an arrangement whereby partners carry 
on business in common with a view to making and 
sharing a profit. The partners have unlimited joint 
liability for the partnership’s debts and obligations 
(unless they have contracted otherwise), they owe 
fiduciary duties to each other, and a partner’s actions 
binds the other partners. A key aspect of a fiduciary 
relationship is that it creates obligations of a different 
character from those deriving from the contract itself.  
Fiduciary duties include a duty of loyalty, a duty of good 
faith, and a duty not to profit for oneself. 

This form of legal structure requires parties to be heavily 
involved with each other with a high degree of trust. 
Such a structure is not suitable for many joint ventures, 
and it is common for agreements that document a joint 
venture to expressly provide that no partnership is to be 
implied into the relationship. 

A joint venture that is not a partnership is a different 
beast. In a typical joint venture (that is well 
documented), parties would put in assets but continue 
to have separate interests in these assets. Parties would 
carry on separate businesses, which would not merge. 
One party’s action would not bind the other, and parties 
are severally liable (not jointly) only in their proportionate 
interests for debts of the joint venture. Parties would hold 
the assets of the joint venture as tenants in common in 
undivided or specified shares (that is, the separate 
property of each party) based on each party’s individual 
contribution to the joint venture. Profits would be shared 
in proportion to a party’s interest in the joint venture. 

While a joint venture can successfully be operated as an 
unincorporated entity with a good agreement in place, a 
simple structure that many people understand (including 
financiers, which would assist in funding applications) is 
an incorporated limited liability company. The benefit of 
the company is that parties are free to agree on their 
respective arrangements in a shareholders’ agreement. 
But, they can also fall back on the default provisions 
under the Companies Act where parties have not 
reached specific agreement. The company owns the 
assets and the profits are shared by the shareholders in 
proportion to their shares. In a shareholders’ agreement 
where there are two shareholders with equal shares, 
there is often a deadlock provision, which is a 
mechanism for one party to buy the other out. This could 
be useful in a joint venture with two parties when 
differences become irreconcilable.  /

Should you wish to discuss agreements and possible structures 
for your joint venture, please do not hesitate to contact Ah Song 
Sunwoo.

Ah Song Sunwoo | Associate 
Banking & Finance
Corporate & Commercial 
For more information, 
contact Ah Song Sunwoo at 
ahsong.sunwoo@glaister.co.nz
DDI (09) 914 3529
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Glaister Ennor wishes to extend our warmest congratulations to Robert (Bob) Narev for his 
appointment as an Officer of New Zealand Order of Merit for services to the community and 
education in the New Year’s Honours List.  

Bob is the Chairman of the Holocaust and Antisemitism Foundation and has chaired the 
Auckland Holocaust Memorial Trust since 2016.  He, alongside his wife Freda, has been an 
Educator for Holocaust Education since 2002, regularly speaking to students at secondary 
schools and to adult groups.  He has used his experience as a Holocaust survivor to teach 
thousands of New Zealand students about the dangers of racism, prejudice and bigotry and the 
importance of respecting people of all races and religions. 

Bob has been associated with Glaister Ennor for nearly 65 years, was a Partner and Managing 
Partner of the firm for many years and still practices as a Consultant for the firm.  This is Bob’s 
second honour as he is currently a Member of New Zealand Order of Merit.  /

TERMINATING EMPLOYMENT

Brett Vautier | Partner 
 Employment Law 

Litigation & Disputes 
Resolution

For more information 
contact Brett Vautier at 

  brett.vautier@glaister.co.nz
DDI (09) 356 8231

An employee is 
entitled to resign from 

their job at any time 
and for any reason; 
the only obligation 

being to give the 
notice required under 

their employment 
agreement.

An employer, however, cannot terminate a worker’s employment by giving unilateral notice 
without cause. Under New Zealand law, principally governed by the Employment Relations 
Act 2000, an employer requires a lawful reason to terminate a worker’s employment. And, 
the employer must also follow a fair and reasonable process before making the final 
decision to dismiss an employee. If a dismissal is unjustified or the process was not fair, 
then an employee can bring a personal grievance claim seeking various remedies; including 
reinstatement, compensation for lost income, and damages for humiliation, loss of dignity, 
or injury to feelings. This can be an expensive outcome for an employer.

When an employer considers it may be appropriate or necessary to dismiss an employee, 
the employer should take certain steps to act in an acceptable manner and to minimise its 
exposure to subsequent claims.

Employers do not have to have the process perfect. Minor errors may not make the whole 
process unfair. What is fair depends on the circumstances. Any relevant provisions in the 
employment agreement and workplace policies or processes must be followed. Where 
there is no clear written guidance, the test will be: ”what could a fair and reasonable 
employer have done in the circumstances?”. For example, if an employment agreement 
does not have a notice period, then reasonable notice must be given.

Examples of processes, which may end with a good reason for dismissal, include:
• disciplinary process for misconduct or breach of terms of employment
• managing employee performance issues
• workplace change process leading to redundancies; and
• bullying, harassment, and discrimination.

As a starting point, an employer must raise with the employee the issue that may lead to 
dismissal as soon as possible and must allow the employee a fair opportunity to respond 
and to provide any explanation. The employer should then consider both the facts and the 
response and any other relevant information before making any decision as to whether the 
employee is to be dismissed. After which, the employer should notify the employee of its 
preliminary decision and allow the employee time to comment on that decision. At all 
times, the employer should treat the employee with respect and consideration and allow 
the employee to seek support or legal advice. 

An employee, usually, is required to raise any personal grievance within 90 days of the 
event giving rise to the grievance. If an employee is dismissed, they have the right to ask 
the employer for a written statement outlining the reasons for dismissal. This request can 
be made up to 60 days after they find out about the dismissal. The employer must provide 
the written statement within 14 days of such a request. If the employer fails to provide this 
written statement, the employee may consequently be able to raise a personal grievance 
after the required 90-day limitation period.  /

If you would like to discuss any aspect of termination of an employment agreement, whether as an 
employer or employee, we would be pleased to hear from you and provide assistance. Do not hesitate 
to contact Brett Vautier.

BOB NAREV QUEEN’S ONZM
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GLAISTER ENNOR INTRODUCES  
MELINDA LI AND LISA THORSEN 
 

Melinda Li is a solicitor in the Commercial 
Property and Land Development team.   
She works closely with Stephanie Harris to 
provide legal advice on residential and 
commercial property sales and purchases, 
commercial leasing, and residential and 
commercial land development.  Melinda speaks 
fluent Mandarin and prides herself on providing 
efficient, timely and practical advice to clients to 
meet their business needs and goals. 

Lisa Thorsen is a solicitor in the Family team at 
Glaister Ennor.  As a family lawyer she undertakes 
work in all family matters involving the division 
of property, parenting and custody matters 
including relocation of children, family protection 
matters, personal property rights, Wills and 
estate litigation.
Lisa is a compassionate person with a strong 
commitment to protecting her clients’ legal 
position and achieving the very best resolution 
for them. She has a very good understanding of 
the actualities of family relationships, with her 
advice being well-thought out and given in a 
calm manner.

Lisa Thorsen | Solicitor
Family Law 

For more information, contact Lisa Thorsen  
at lisa.thorsen@glaister.co.nz

Melinda Li | Solicitor
Commercial Property and Land Development

For more information, contact Melinda Li  
at melinda.li@glaister.co.nz

 

On 1 January 2020 it became compulsory for all parties who enter into Agreements for Sale 
and Purchase of Real Estate to provide an New Zealand IRD number.  Failure to do so will 
mean a transaction cannot be completed.

IRD NUMBERS IN SALE & PURCHASE AGREEMENTS


