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GIVING WRITTEN APPROVAL

What does it mean when your neighbour asks you to give “written approval” to their 
proposed development next door?
 

You may be asked for written approval in 
the context of an application for a resource 
consent. An applicant may seek your 
written approval before lodging an 
application for a resource consent. Or, 
during the processing of the application, 
the council may identify you as an 
“affected person” (being someone who 
may be adversely affected by the proposal 
to a minor or more than minor degree).

If you give written approval, it means:
• the council cannot legally consider 

any effects of the proposal on you 
or your property

• you will not be “notified” of the 
proposal and given the opportunity 
to make a submission on the 
proposal; and

• you cannot appeal the council’s 
decision to grant consent or the 
conditions imposed on the consent.

Even if you have given your written 
approval, a resource consent may not be 
granted; unless, the proposal is a deemed 
permitted boundary activity, in which case 
it will be approved.

Once a written approval is given, you can 
withdraw it at any time until a hearing is 
held or a decision on the application has 
been made (unless you have promised the 

applicant not to withdraw it). However, if 
you withdraw your written approval after 
the council has made its decision on 
notification, the withdrawal will have no 
effect on the council’s decision whether to 
notify the application to you or not. 

A written approval is all or nothing – it 
cannot be conditional or equivocal. A 
written approval is a statement of 
unqualified support with the legal effect 
that the council must disregard any 
adverse effects of the proposal on the 
person who has given the written 
approval. 

Although, discussions between you and 
the applicant could result in a separate 
agreement where the applicant may agree 
to do or not do certain things in 
consideration for your written approval. 

Before signing a written approval form, we 
recommend you make sure you 
understand the proposal and understand 
how it may affect you and your property. 
You should see the applicant’s plans and 
see an assessment of environmental 
effects. To help you understand the 
proposal and the effects seek advice from 
an appropriately qualified and experienced 
resource management lawyer or planning 
consultant. 

CONTINUED ON PG 4
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The key outcome is: “If a company reaches the point 
where continued trading will result in a shortfall to 
creditors and the company is not salvageable, then 
continued trading will be in breach of section 135 of the 
Companies Act … this applies whether or not continued 
trading is projected to result in higher returns to some of 
the creditors than would be the case if the company had 
been immediately placed into liquidation, and whether 
or not any overall deficit was projected to be reduced.”

Background
Debut Homes Limited (“Debut”) was a residential 
property developer. Mr Cooper was the sole director and 
he and his wife owned all the shares in the company. 
Since March 2009, Debut’s assets had been less than its 
liabilities but it had been supported by shareholder 
advances and, up until the end of October 2012, had 
paid its debts as they fell due. Debut was experiencing 
cost overruns and increasing debt. And, a second-tier 
lender advised it would not advance any further funds to 
complete the remaining building projects. In late 2012, 
Mr Cooper decided to wind down Debut’s operations by 
completing existing developments but not taking on any 
new projects. At the time this decision was made, it was 
forecasted there would be a deficit of over $300,000 in 
GST once the wind-down was completed.  

Over the next year or so, Debut did complete the 
remaining four properties and did proceed to sell them, 
as well as two additional properties, which had been 
rented out but not previously sold. In September 2013, 
Inland Revenue served a statutory demand on Debut in 
respect of unpaid GST on the property sales, and Debut 
was placed into liquidation in March 2014, at which time 
there was also money owed to trade creditors and to Mr 

Cooper’s family Trust. The liquidators then commenced 
proceedings against Mr Cooper for claims including 
breach of his director’s duties under sections 131, 135 
and 136 of the Companies Act.

Supreme Court Findings
Section 131 – duty to act in good faith and in best 
interests of the company. Mr Cooper failed to consider 
the interests of all creditors in an insolvency situation; 
instead, he considered some creditors but, in particular, 
he discounted the Inland Revenue’s entitlement to GST.

Section 135 – reckless trading. If a shortfall was 
inevitable, a director can no longer claim it was sensible 
business to continue trading on the grounds that doing 
so would provide higher returns than an immediate 
liquidation. The Supreme Court stated: “Where there are 
no prospects of a company returning to solvency, it 
makes no difference that a director honestly thought 
some of the creditors would be better off by continuing 
trading. There are alternatives other than liquidation 
open to directors where continued trading is projected 
to result in a shortfall. The formal mechanisms available 
include those in Parts 14 and 15A of the Act.” The Court 
noted that these mechanisms, which include a creditors’ 
compromise, a court approved creditors’ compromise, an 
amalgamation of debts, voluntary administration or 
liquidation, all involve the decision making being 
removed from the director(s) and being placed in the 
hands of the creditors or an independent party.

Section 136 – duty not to incur obligations. The Supreme 
Court’s view is that “it is not legitimate to enter into a 
course of action to ensure some creditors have a higher 
return where this is at the expense of incurring new 

The Supreme Court has recently issued a decision which reviews the law relating to breaches of directors’ duties.  

FACING DIFFICULT TRADING CONDITIONS OR INSOLVENCY – 
DIRECTORS’ LIABILITY 

liabilities which will not be paid.” Section 136 was 
designed to remove any incentive to “rob Peter 
to pay Paul”.

Conclusion 
The Supreme Court found Mr Cooper to be in 
breach of all three duties and ordered him to 
pay compensation of $280,000 to the company. 
The Court cautioned directors. That is, where 
directors allow a clearly insolvent company to 
continue trading without using one of the 
formal or informal mechanisms will be in breach 
of their duties and will lead to relief being 
ordered under section 301 (of the Companies 
Act).

This decision has increased the risk of liability 
for directors who decide to continue trading 
when in a situation of actual or near insolvency. 
If you are facing that situation, where you are a 
director of a company in serious financial 
distress, you should seek professional advice. 
You should ensure you take appropriate action 
which complies with your obligations under the 
Companies Act.

Should you want a copy of the full Supreme 
Court decision or wish to discuss anything 
relating to this article, please do not hesitate to 
contact Brett Vautier or any of our Corporate, 
Commercial, or Dispute Resolution Partners.  /

Brett Vautier | Partner 
Employment Law 
Litigation & Disputes Resolution
For more information 
contact Brett Vautier at 
brett.vautier@glaister.co.nz
DDI (09) 356 8231

Mike Roberton | Partner
Banking & Finance
Corporate & Commercial Property 
For more information, 
contact Mike Roberton at  
mike.roberton@glaister.co.nz
DDI (09) 356 8240

Mark Hopkinson | Partner
Banking & Finance
Corporate & Commercial  
Investments 
For more information, 
contact Mark Hopkinson at  
mark.hopkinson@glaister.co.nz
DDI (09) 356 8242

Mark Szigetvary | Partner
Corporate & Commercial
Property
Trusts, Estates & Asset Protection 
For more information, 
contact Mark Szigetvary at  
mark.szigetvary@glaister.co.nz
DDI (09) 914 3526

Mitch Singh | Partner
Litigation & Disputes Resolution
Unit Titles & Incorporated Societies 
For more information, 
contact Mitch Singh at  
mitch.singh@glaister.co.nz
DDI (09) 969 1214
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When you do sign, and that is, only if 
you are giving your approval, also 
initial or sign the other documents, as 
well as the written approval form. 
Following this prudent practice makes 
it clear which version of a proposal 
you are approving.

If you have any concerns about what 
the applicant is proposing to do or 
what the effects of the proposal on 
you or your property may be, we 
recommend that you seek advice.   /

You may discuss anything relating to 
this article with Vicki Toan.

Michael Molloy | Solicitor
Commercial Property
Property 
For more information, 
contact Michael Molloy at  
michael.molloy@glaister.co.nz
DDI (09) 969 1211

Stephanie Harris |  
Joint Managing Partner
Commercial Property
Land Development 
For more information, 
contact Stephanie Harris at  
stephanie.harris@glaister.co.nz
DDI (09) 356 8232

GIVING WRITTEN 
APPROVAL
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Yu v Bradley is a sobering example of how important this 
is.

The Bradleys marketed their lifestyle property in 
Whitford with the intention of downsizing for retirement. 
As is currently taking place in the Auckland region, the 
owner of the neighbouring property was planning to 
subdivide and develop their property. Critically, the 
neighbouring land extended into a large section of the 
lawn that fronted the Bradleys’ extensive view across to 
the Waitemata Harbour. The lawn was encircled by a 
wind break of trees giving the impression the entire lawn 
was included in the property the Bradleys were selling. 
The initial marketing of the Bradleys’ property was a 
misrepresentation of their property, and 
misrepresentation creates the possibility of cancelling 
any agreement entered into. Following significant 
negotiation about the purchase price, Mr Yu fatally 
initialled plans of the property indicating the true 
boundary. This took place at a meeting in the last hour 
before signing the final agreement to purchase. The 
court held this last-minute meeting corrected any 
misrepresentation.

Mr Yu he was understandably upset when he received, 
before settlement, the developer-neighbour’s notice 
stating he would build a fence on the boundary and 
across the lawn at the property. Believing the boundary 
had been misrepresented to him, Mr Yu sought relief by 
way of set-off settlement funds pursuant to the terms of 
the ADLS Sale and Purchase Agreement. These provisions 
allow for settlement to take place with a portion of the 
purchase price set aside pending resolution of the 
disagreement.

However, Mr Yu made several mistakes:
1. He failed to give written notice that his valuer would 

attend a pre-settlement inspection of the property. 
This was important as a genuine pre-estimate of the 
loss resulting from the alleged misrepresentation is 
required by the contract.

2. He failed to give notice of equitable set-off for the 
alleged misrepresentation in time. This must be given 
no later than the day before settlement; that is, time 
is of the essence.

3. The notice of equitable set-off was conditional on the 
neighbour agreeing to sell part of the neighbouring 
land to Mr Yu. Notice of equitable set-off may not be 
conditional.

The parties did not settle on the day scheduled for 
settlement, because, amongst other problems, they 
could not agree to an equitable set-off of funds for the 
alleged misrepresentation of the property boundary.  
Had the notice of equitable set-off been made in time 
and without conditionality, funds would have been 
withheld, and the transaction may have settled without 
the agreement being cancelled.

Unfortunately for Mr Yu, failure to settle ultimately 
resulted in him repudiating, the Bradleys cancelling the 
agreement, and the Bradleys keeping the deposit. His 
subsequent attempt to sue for the return of the deposit 
resulted in the Bradley’s making a counterclaim for 
damages. The High Court awarding the Bradleys 
$575,672.99.  /

Should you wish to discuss anything relating to this article, 
please do not hesitate to contact Michael Molloy, Stephanie 
Harris and the property team at Glaister Ennor.

When selling a property, do not misrepresent what you are 
selling. When buying, get the process right for resolving any 
problems. 

The severe consequences of ignoring this advice can be seen in 
the recent case of Yu v Bradley . This case is about a purchaser 
being required to pay more than $500,000.00, but the 
purchaser did not receive any property. (An overview of that 
case is included below.)

Vendors, be careful to ensure you do not present property in 
such a way as to misrepresent what you are selling. Such a 
misrepresentation need not be a statement but may simply be 
how the property is presented. In Yu v Bradley, the court 
decided a boundary that did not follow a tree line was a 
misrepresentation. Fortunately for the vendor, they remedied 
this misrepresentation before signing the agreement by 
providing plans to the purchaser, which the purchaser then 
initialled. 

We recommend vendors discuss any potential issues or defects 
they are aware of with their lawyers before marketing their 
property.

We also recommend purchasers should take care during due 
diligence to ensure they know what they are buying. That 
means, purchasers, you should give attention to, and review, 
any materials vendors (or their agent) provide. Refer any issues 
to a lawyer. Furthermore, before initialling any marketing 
materials, auction disclosure forms, or any other documents, 
purchasers should consider what it is they are acknowledging. If 
not sure, refer those documents to a lawyer.

Once an agreement is in place, parties need to follow the 
processes provided for in the contract. The terms of the 
agreement must be considered carefully; therefore, we highly 
recommend guidance from a lawyer. 

You should carefully inspect the property prior to settlement, 
but allow adequate time for any issues to be resolved before 
settlement. Please note: notice of issues with the property that 
may give rise to the right to withhold funds on settlement must 
be notified to the vendor on the working day before settlement. 
Accordingly, we recommend any such issues are brought to the 
attention of your lawyer no later than two working days prior to 
settlement. 

Vicki Toan | Partner
Litigation & Dispute  
Resolution
Resource Management
Unit Titles & Incorporated 
Societies
For more information 
contact Vicki Toan at 
vicki.toan@glaister.co.nz
DDI (09) 914 3501

BUYING AND SELLING PROPERTY – A COSTLY REMINDER
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A NEW PRIVACY ACT – WHAT IT MEANS FOR YOU AND YOUR BUSINESS

The world has come a 
long way since the 

Privacy Act 1993 came 
into existence.

  
Although the drafters 
of the 1993 Act could 
hardly have foreseen 

how the internet 
would change the way 

we interact with one 
another, it has held its 
own – in spite of such 

a rapidly changing 
world. Between 

emails, social media, 
mobile phones, and 

the internet, there are 
few tasks and 

interactions now that 
do not involve some 

form of data 
generation and 

collection. With the 
ever-present nature of 

these useful tools, 
however, comes the 

equally present threat 
of cybercrime.  

The 1993 Act’s ability to keep pace with the 
changing world is due to how the 12 
Information Privacy Principles contained in 
the Act are framed. Those Principles cover 
all facets of information handling – from 
collection, storage, use, to disclosure. Those 
Principles are limited to personal 
information. But, personal information has a 
broad definition: it covers all information 
about an identifiable individual.   

Despite the Act’s existence since 1993, there 
are still individuals and businesses 
unfamiliar with its duties; such as, secure 
storage and the use of information, which 
apply when information is collected or 
otherwise received. Privacy Commissioner 
John Edwards once suggested this might be 
due to a perception the 1993 Act is largely 
toothless. The Commissioner has, along 
with many other commentators in the data 
privacy space, called for modernisation and 
greater powers to deal with non-
compliance.  

That modernisation will arrive on 1 
December 2020 in the form of the Privacy 
Act 2020. The 2020 Act retains the 
framework of the 1993 Act; albeit, with a 
number of key changes:
• Mandatory data breach reporting: If an 

agency suffers a data breach that has or 
is likely to cause serious harm to affected 
people, subject to rare exceptions, the 
agency will need to notify those people 
as well as the Commissioner. A failure to 
notify without a reasonable excuse will 
be an offence carrying a fine of up to 
$10,000.  

• Greater powers for the Privacy 
Commissioner: The Commissioner has 
been given the power to issue 
compliance notices to require an agency 

to do or to refrain from doing some 
practice or process. (This may, for 
example, be the way in which 
information is collected.)  Additionally, 
the Commissioner can make binding 
decisions about access to information. 
(Previously, this was reserved for the 
Human Rights Review Tribunal.) Failure 
to comply with such an order without 
reasonable excuse can result in a fine of 
up to $10,000.  

• Offshore transfers of information: A new 
Information Privacy Principle concerning 
offshore transfers of information is likely 
to be critical to many businesses; for 
example, those who store information on 
the cloud (think Dropbox, Google Drive, 
or Amazon Web Services) or who use 
international payment portals (think 
PayPal and Etsy). Importantly, it will also 
apply to businesses in another 
jurisdiction that are part of the same 
”group”. In almost all cases, the agency 
collecting an individual’s information 
(such as, names and email addresses) 
will need to ensure the information will 
be protected by safeguards comparable 
to New Zealand’s privacy laws before 
transferring the information offshore.    

• Extraterritorial application: The Act now 
applies to businesses that do not have a 
physical presence in New Zealand but 
that nonetheless carry out business here.  

What this means for you
Actual compliance with the 2020 Act will 
rarely be satisfied by a template privacy 
policy that has little to do with the realities 
of a business’s interactions with its 
customers, suppliers, and other 
stakeholders. It has never been more 
important to ensure a robust policy is in 

place. It has never been more important to 
ensure appropriate staff training is in place. 
Both will enhance a business’s chances of 
ensuring compliance with the Act across the 
four corners: collection, storage, use, and 
disclosure.  

On the other end of the equation, the threat 
of cybercrime is now an everyday reality. 
Apart from the risk of fraud, business 
interruption, and a loss of information, 
reputational harm becomes the real prospect 
of arising out of attacks when customers’ data 
has been compromised.  

Therefore, businesses, you have questions to 
consider:
• Do you have a robust privacy policy that is 

transparent, effective, and applicable to 
your business? 

• Does your business have a designated 
privacy officer who is tasked with ensuring 
compliance and handling Privacy Act 
information requests?

• Do you have appropriate measures in place 
to ensure the security of personal 
information held?

• Do your contracts and supplier agreements 
adequately address the obligations 
imposed by the 2020 Act?

• Do you have appropriate cover in place to 
address the risk of cybercrime and data 
breaches?

• Do you a plan in place to deal with a 
potential data privacy breach with service 
providers? And, are you ready to render 
urgent assistance? /

If you would like to find out more about how the 
Privacy Act 2020 will apply to your business, and 
how we can be of assistance, please contact our 
privacy law expert Mitch Singh at mitch.singh@
glaister.co.nz or 09 969 1214. 

 

Mitch Singh | Partner
Litigation & Disputes 

Resolution
Unit Titles &  

Incorporated Societies 
For more information, 
contact Mitch Singh at  

mitch.singh@glaister.co.nz
DDI (09) 969 1214

RESIDENTIAL TENANCIES ACT 1986 
UPDATE: RESIDENTIAL TENANCIES 
AMENDMENT ACT 2020 

The Residential Tenancies Amendment Act 2020 
introduces a series of broad amendments to the 
Residential Tenancies Act 1986 (RTA). These 
amendments will take effect in three stages, but the 
first stage has already begun: on 12 August 2020.

Rent increases are now permitted once every 12 months 
(previously once every 6 months). Any rent increase 
notices issued to tenants on or after 12 August 2020 
must comply with this new restriction.

From 11 February 2021, the most significant of the 
amendments will come into force, including the 
controversial abolition of ”no fault” 90-day termination 
notices. Termination of tenancies from this date will be 
allowed only in limited circumstances; for example:

• Landlords will be able to terminate a tenancy for 
non-payment of rent if the rent has been at least 5 
working days late on three separate occasions within 
a 90-day period, and the landlord has given the 
required written notice to the tenant on each of 
those occasions. Currently, landlords may terminate 
tenancies if the rent is 21 days in arrears.

• Landlords will be able to terminate a tenancy for 
“anti-social behaviour” if the tenant engages in “anti-
social behaviour” on three separate occasions within 
a 90-day period, and the landlord has given the 
required written notice to the tenant on each of 
those occasions. “Anti-social behaviour” is defined as 
harassment or any other act or omission that 
reasonably causes alarm, distress, or nuisance that is 
more than minor.  

• Landlords must give 63 days’ notice (currently 42 
days) if they or their family require the premises for 
their own purposes.

• Fixed-term tenancies will automatically become a 
periodic tenancy; unless, during the term of the 
fixed-term tenancy, the parties agree not to continue 
with the tenancy, the tenant gives 28 days’ notice of 
their intention not to continue, or the landlord gives 
the required termination notice.

CONTINUED OVERLEAF
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Other changes to the RTA include:
• Tenants will be permitted to make 

“minor change” to the premises.
• Tenants will be permitted to assign the 

tenancy at any time during the tenancy 
with the consent of the landlord (which 
cannot be withheld unreasonably). 
Landlords must consider and respond 
to a tenant’s request to assign and a 
failure to do so is an unlawful act. Any 
provision in a tenancy agreement that 
prohibits the tenant from assigning the 
tenancy will be of no effect.

• Landlords must not invite or encourage 
prospective tenants to place bids for 
rent (exceeding the advertised or 
offered amount of rent).

• The Tenancy Tribunal may make 
“pecuniary penalty orders” against 
landlords of six or more tenancies 
where an unlawful act has been 
intentionally committed relating to 
certain landlord’s responsibilities under 
the RTA. The maximum pecuniary 
penalty is $50,000.

• The monetary jurisdiction of the 
Tenancy Tribunal will increase to 
$100,000, which is double the current 
limit of $50,000.

By 11 August 2021, there will be the 
following additional changes to the RTA:
• A tenant who is a victim of family 

violence may withdraw from the 
tenancy by giving 2 days’ notice with 
qualifying evidence.

• Landlords will be able to terminate a 
tenancy by giving 14 days’ notice if the 
tenant has physically assaulted the 
landlord, the owner, a member of the 
landlord or owner’s family, or the 
landlord’s agent, and charges have been 
laid against the tenant by the Police.

The amendments to the RTA have caused 
considerable controversy and, 
unsurprisingly, a divide between landlords’ 
and tenants’ associations. The amendments 
will, however, come into force. Landlords 
who are prepared and who ensure 
compliance with these changes at the 
outset will be much better placed for a 
smooth transition into the changing 
residential tenancy landscape.   /

If you would like to discuss how the latest 
changes to the RTA might impact on your 
investment property, please do not hesitate to 
contact Mitch Singh or Paul Kim.

This event has been sailed every year since 1922, in L Class Mullet Boats.   
This year’s event was scheduled to be sailed in March this year, but for the first time in 99 years 

the event was postponed because of Covid-19.

Glaister Ennor will also sponsor next year’s historic 100th Anniversary Lipton Cup Regatta in 
March 2021 on completion of the America’s Cup Regatta.  
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paul.kim@glaister.co.nz
DDI (09) 913 2257

Mitch Singh | Partner
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Glaister Ennor is proud to sponsor 
The Ponsonby Cruising Club’s 99th Race for the Lipton Cup 

Interclub Challenge on 5 December 2020.  


