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DRAWING THE LINE

COVID-19 LOCKDOWN

At the time of writing, New Zealand has been Alert Level 4 for roughly 2 weeks. 
Time will tell whether the Government’s measures have been effective or not. 
In the meantime, however, we have all had to rapidly adjust to a new way of 
living and working, with changes in employment, working from home, school 
closures, and social distancing.

During this time, some bodies corporate have had postal vote-only meetings, or 
relied on their committees to meet remotely to keep the day-to-day operation of 
the body corporate going. 

Legal issues that have arisen from COVID-19 (such as leasing, the sale and 
purchase of units, the payment of rent, and the position of service contractors) 
apply equally to bodies corporate and unit owners as they apply to traditional 
standalone dwellings and business premises. Please contact any one of us here 
at Glaister Ennor to discuss how we can help you or your body corporate during 
this time.
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DRAWING THE LINE

The line between lively debate and a vigorous sharing of views and harassment 
or defamation can be a very narrow one. Unit owners need to be aware of 
the risks of letting their language or behaviour get the better of them in the 
heat of the moment. This issue is perhaps even more relevant given the added 
pressure on individuals and businesses caused by the current lockdown and its 
economic impacts. 

By way of example, in Turner v Ikeda [2020] NZHC 149, Ms Turner, the body 
corporate chairperson of the Victopia Apartments in Auckland, claimed that Mr 
Iekda, a unit owner, had harassed her. She sought a restraining order against 
him under the Harassment Act 1997. This claim is made in the context of the 
management and resolution of significant weathertightness issues including 
litigation and remedial works. 

Ms Turner’s claim related to abusive and offensive communications and emails 
sent to her by Mr Ikeda between 2015 and 2017, and the installation of a camera 
on Mr Ikeda’s balcony or window sill.

Under section 3(1) of the Harassment Act 1997, a person can only be found to 
have harassed another if he or she engages in a pattern of behaviour that is 
directed against that other person that includes doing the “specified act” on at 
least two occasions in a 12 month period. A list of “specified acts” appears in 
section 4(1) and includes (amongst other acts):
• making contact with that person; and 
• acting in any way that causes that person to fear for his or her safety; or 
• acting in a way that would cause a reasonable person that person’s  
 position to fear for his or her safety.

At paragraph [19], the High Court commented that: “An act that may outwardly 
appear to be for an innocent or legitimate purpose may nevertheless be unlawful 
by virtue of the manner or circumstance in which it is carried out.”

The High Court found that:
• the camera installed on Mr Ikeda’s balcony or window sill was not directed 

towards Ms Turner’s apartment and, therefore, does not give rise to an 
act of harassment; and

• the emails complained of did not cause Ms Turner to fear for her safety 
and would not have caused a reasonable person to fear for his or her 
safety and, therefore, do not give rise to an act of harassment.

In reaching that decision, the High Court placed some weight on the context 
within which the emails were sent (at paragraphs [29] and [30]):

“The tensions that [the management and resolution of weathertightness issues] 
inevitably produce can easily lead to significant disputes arising between unit 
owners and the body corporate committee.
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Furthermore, the body corporate committee is elected by the unit owners 
and remains answerable to them for the manner in which it undertakes the 
remediation of the complex. This reflects the fact that the affairs of a body 
corporate are managed using a democratic and quasi-political process…Although 
individual unit owners vest responsibility for carrying out the remedial work in 
the committee, they are not required to accept the committee’s actions without 
question. They remain free to voice their displeasure when they consider the 
committee’s performance has fallen below what they perceive to be the required 
standard.”

With those comments in mind, we suggest unit owners to be mindful that 
statements made about another person to third parties (including other owners 
or the body corporate manager at a general meeting or by email) can be 
defamatory and can give rise to a claim for damages. 

A statement will be defamatory if it is likely to cause an ordinary reasonable 
person to think less of the person the statement is about. Or, a statement will be 
defamatory if its likely to cause the ordinary reasonable person to shun, ridicule, 
despise, or avoid the person the statement is about.

A statement does not have to have an actual negative impact on a person’s 
reputation for it to be defamatory. Nor, does it matter that the person making 
the statement did not intend to negatively affect the reputation of the person 
they were talking or writing about.

Please note: Body corporate chairpersons and committee members are at 
greater risk of being defamed than other unit owners because, in the words of 
Justice Lang: “…those who decide to stand for election to an entity such as a 
body corporate committee know they are thereby committing themselves to a 
democratic process. This inevitably includes the risk they may face criticism from 
unit owners for decisions in which they participate” (Turner v Ikeda at paragraph 
[34]).

However, there are defences to a defamation claim. They include truth, honest 
opinion, privilege, and consent.
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