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REVIEW OF ALL FOREIGN BUSINESS INVESTMENT  
IN NEW ZEALAND

Under new urgent measures legislation, an overseas person must now obtain a 
direction order before acquiring any property used in carrying out a business or 
acquiring any significant interest in a NZ entity. The Overseas Investment (Urgent 
Measures) Amendment Act 2020 has wide reaching ramifications for any transaction 
with an overseas connection.

COVID-19 brought a number of challenges 
to the New Zealand economy. Covid-19 
has placed businesses under pressure, and 
one result of that pressure is the fall in 
value of such businesses. Many consider 
the falling business values create the 
potential for overseas persons to acquire 
ownership or control of business assets 
important to New Zealand’s economic 
recovery at prices that do not reflect the 
long-term value of these businesses.    

Temporary Emergency Notification 
Scheme
To manage the risks that may be posed by 
foreign investment, the Overseas 
Investment (Urgent Measures) 
Amendment Act 2020 came into force on 
16 June 2020. As well as long term 
amendments to overseas investment in 
NZ, a temporary risk management scheme 
was introduced so the Government could 
review all business transactions with an 
overseas connection.  

How it works
Here is how the scheme works:
• Notification: Overseas persons must 

notify the Government of any call-in 
 

transactions. Notifications may be 
completed online.

• What needs to be notified: Call-in 
transactions have a wide application 
and include the acquisition by an 
overseas person or an associate of:
- Investment in companies, trusts, 

and other entities
• 25% or more of shares, 

securities, or other interests 
(including new incorporations)

• a controlling interest
• an increase from a 25% interest 

to 50% or more.
- Direct investment in businesses and 

other property investment in:
• any business
• any business assets
• equipment or machinery used in 

a business (for example, 
equipment leased to another 
business)

• intellectual property (for 
example, change of ownership 
of New Zealand trademarks)

• any other property used in a 
business (for example, property 
leased to a business)

 which amounts to a change in 
control of a business.
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• Ministerial review: The Minister reviews call-in 
transactions to determine if there are significant 
national security or public order risks, or it is contrary 
to New Zealand’s national interest.

• Orders: Following a review, the Minister must make 
one of the following orders:

• Direction Order – notifying that the acquirer 
may give effect to the transaction with or 
without conditions

• Prohibition Order – prohibiting the transaction
• Disposal Order – requiring disposal of sensitive 

assets previously acquired
• Statutory Management – recommend any 

person who owns sensitive assets be placed 
into statutory management.

• Timing: The Minister must make an order within 40 
working days. It is hoped only 10 working days will be 
needed. However, the time required can be extended 
up to 70 working days.

• Direction Order required: No call-in transaction can 
proceed without a Direction Order.  

• Who must notify: All overseas persons and associates 
and may include:

• non-residents
• overseas companies
• companies with 25% overseas ownership
• trusts controlled by overseas trustees or 

appointers
• companies with 25% overseas control (for 

example, overseas directors). 

• Published: The notices will be published in the 
Gazette and on an internet site.

• Offence: A failure to give notice or to give effect to a 
call-in transaction without a Direction Order is an 
offence and liable to a fine of up to $100,000. 

• Application: The regime does not apply to transactions 
entered into before the 16th of June 2020. 

Concerns
You should watch out for:
• new company incorporations with overseas 

shareholders
• changes in ownership of overseas parent companies
• leased assets

Review
The Temporary Emergency Notification Regime will be 
reviewed on the 31st of July 2020 (45 days after the 
Amendment Act came into force) to ensure it is not 
broader than necessary.  

Summary
The Temporary Emergency Notification Scheme should 
be considered for all transactions with an overseas 
connection. There is no materiality threshold.  /

If you have any queries or would like advice on issues 
relating to this article, please do not hesitate to contact 
Mike Roberton, Deirdre Norris or Ah Song Sunwoo.

Mike Roberton | Partner 
Banking & Finance
Corporate & Commercial 
For more information, 
contact Mike Roberton at 
mike.roberton@glaister.co.nz
DDI (09) 356 8240

Deirdre Norris | Partner 
Corporate & Commercial 
For more information, 
contact Deirdre Norris at 
deirdre.norris@glaister.co.nz
DDI (09) 356 8235

Ah Song Sunwoo | Senior Associate 
Banking & Finance
Corporate & Commercial 
For more information, 
contact Ah Song Sunwoo at 
ahsong.sunwoo@glaister.co.nz
DDI (09) 914 3529
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What is a restrictive covenant?
A restrictive land covenant is a promise not to do 
something that is registered against the land and imposes 
restrictions on how that land can be used. These 
covenants are often found in residential subdivisions 
where multiple homes are constructed in close proximity 
to preserve the amenity and value of the land. Examples 
of such covenants include restrictions on the design of the 
house, the number of buildings that may be built, and the 
building height or number of storeys. Occasionally, there 
are also restrictions on the use of the land, or pets that 
may be brought onto the land. In some old covenants, we 
have also seen restrictions as to the minimum age for 
occupants on the land.

How can a restrictive covenant be removed from a title? 
The simplest way of doing so is where all the affected 
owners (and their mortgagees) agree that a covenant 
should be modified or extinguished. This is not, however, 
always practicable: one owner (or its mortgagee) could 
refuse to remove a restrictive covenant; thereby, stifling 
the entire process. In these circumstances, a landowner 
bound by a restrictive covenant must apply to the court 
for an order modifying or extinguishing the covenant 
under section 317 of the Property Law Act 2007. The 
grounds on which the court may modify or extinguish a 
restrictive covenant include where:

1. the advantages or disadvantages flowing from the 
covenant have become totally disproportionate 
because of a change in use; there is a change in the 

character of the neighbourhood; or there is a change 
in any other circumstances (but not the applicant’s 
personal circumstances) the court considers relevant; 

2. continuation of the covenant would impede the 
reasonable use of the burdened land in a different 
manner or to a different extent from which could 
reasonably have been foreseen. The courts have held 
that this ground will not succeed where the applicant 
has purchased the land knowing of the covenant but 
wishes to change the use of that land and seeks to 
modify or extinguish the covenant to achieve that end; 
or

3. the proposed modification or extinguishment of the 
covenant will not “substantially injure” any person 
entitled, which includes injuries of a physical and 
intangible kind.  

In considering whether to grant the remedy, the court has 
a wide discretion to do what it considers just, taking into 
account all the circumstances (including the other owners’ 
contractual and property rights). As such, if the court 
agrees to modify or extinguish a restrictive covenant, it 
may (and typically does) require the applicant to pay the 
affected owner(s) reasonable compensation. However, the 
court does not always do so. In one recent decision for 
example, the court refused to allow a homeowner to pay 
compensation for a breach of a height restriction, and 
instead, the court ordered the home’s height be reduced 
to the specified limit.  

From the outset, it is important for landowners and developers to consider the existence and 
impact of any restrictive land covenants on the title to the land. This consideration has become 
increasingly important with the continuing increase in the intensification of developments and 
expansion of non-urban areas.

LAND DEVELOPMENT – REMOVAL OF REDUNDANT LAND COVENANTS

COMMERCIAL PROPERTY & LAND DEVELOPMENT
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Mitch Singh | Partner 
Litigation & Disputes 
Resolution 
For more information, 
contact Mitch Singh at 
mitch.singh@glaister.co.nz
DDI: (09) 969 1214

Anthea Coombes | Partner 
Commercial Property,  
Land Development
For more information, 
contact Anthea Coombes at 
anthea.coombes@glaister.co.nz
DDI: (09) 356 8249

Paul Kim | Solicitor 
Litigation & Disputes 
Resolution
For more information, 
contact Paul Kim at 
paul.kim@glaister.co.nz
DDI: (09) 913 2257

While restrictive covenants undoubtedly remain a useful 
mechanism to preserve the environmental amenity and 
value of land where necessary, if not carefully assessed, 
these can have significant time and cost implications 
downstream for developers and landowners. Although, 
one could argue such covenants are inconsistent with the 
introduction of the Auckland Unitary Plan and with the 
need to keep up with the country’s housing needs, 
specialist advice should always be sought as soon as 

possible. Our property and land development experts can 
advise you on the impact of any land covenants affecting 
your proposed or existing development and subdivisions, 
and advise what you can do about it.  /

If you have any queries or would like advice on issues 
relating to this article, please do not hesitate to contact 
Mitch Singh, Anthea Coombes and Paul Kim.
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TITLE DEFECTS HOLDING YOUR PROPERTY BACK

Title defects are like one of the many dormant volcanoes that pepper the Auckland 
region: they sit quietly in the background causing no issues, until one day…

Property owners will often not realise their title contains a ”defect” until they want to 
do something with the property; such as, re-mortgaging, selling, or starting building 
improvements. Fixing a title defect can be costly and time consuming, and if not 
resolved correctly, can scupper even the most carefully arranged plans. Luckily, 
Glaister Ennor can help. 

Limited as to Parcels
”Limited as to Parcels” means that when the first title for your property was created, 
a guaranteed title could not be issued. Simply put, this means the boundaries of your 
land are not correctly defined. This defect generally occurs with properties that were 
first subdivided in the early 1900s.  

Why is Limited as to Parcels a problem? There are several: if there is already a 
structure built close to the boundary, it could encroach on your neighbour’s land. If 
you plan a new build where the structure will be close to the boundary, the Council 
may  require you to provide a new survey of the land before receiving building 
consent. Finally, if you are planning to subdivide to create unit titles or cross lease 
titles, the removal of the previous limitation is required. 

Paper Roads 
”Paper Roads” can often be found embedded in land that was formerly owned by the 
Crown. A paper road is an unformed legal road that the local authority set aside to 
ensure public access would be available once the land was developed. Roads are 
shown on survey plans but haven’t been built or used; hence the term Paper Road. 

Why is a Paper Road a problem? If you have a large tract of land that you plan to 
develop, you won’t be able to build on any part of the paper road; even if, your title 
completely surrounds it. This is because the local authority retains ownership of the 
land the paper road sits on and treats it as an asset; even if, they have no intention of 
building a road. Instead, you will need to apply to the local authority to have the 
status of the road changed, through a process creatively named ”road stopping”. Most 
local authorities require a valuation for the land the paper road sits on, for which you 
will need to pay, before having the land transferred to you. 

Deeds Land 
”Deeds Land” is land that was never transferred onto the Torrens system; so, there is 
no guaranteed title available on the Land Registry.

Why is Deeds Land a problem? Mortgage lenders will not provide finance to acquire a 
property that is Deeds Land because the lender can’t register their interest on the 
title, and, therefore, the lender will have no protection. Instead, the land registry will 
require you to apply to bring the Deeds Land onto the Land Registry. This application 
needs to be accompanied by a land survey that clearly defines the boundaries of the 
land.   /

 

COMMERCIAL PROPERTY & LAND DEVELOPMENT

Should you wish to 
discuss anything relating 
to this article, please do 
not hesitate to contact 
Stephanie Harris and 
David Creswell.

Stephanie Harris 
| Joint Managing Partner
Commercial Property  
& Land Development
For more information, 
contact Stephanie Harris at  
stephanie.harris@glaister.co.nz
DDI: (09) 356 8232

David Creswell | Solicitor
Commercial Property
For more information, 
contact David Creswell at 
david.creswell@glaister.co.nz
DDI: (09) 969 1218
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Under the Unit Titles Act 2010 (UTA), every body corporate must have operational 
rules at all times (section 105(1)). These operational rules may be the default statutory 
rules, or rules adopted by the developer or body corporate and registered with Land 
Information New Zealand.

The default statutory rules are limited in scope and are insufficient to manage a unit 
title development (see Unit Titles Regulations 2011, schedule 1):

1 An owner or occupier of a unit must not—
 (a) damage or deface the common property:
 (b) leave rubbish or recycling material on the common property:
 (c) create noise likely to interfere with use or enjoyment of the unit title  

 development by other owners or occupiers:
 (d) park on the common property unless the body corporate has   

 designated it for car parking, or the body corporate consents:
 (e) interfere with reasonable use or enjoyment of the common property  

 by other owns or occupiers.
2 An owner of occupier of a unit must dispose of rubbish hygienically and tidily.”

Most developers of new unit title developments or bodies corporate of existing unit 
title developments, therefore, adopt and register their own operational rules. These 
rules are either generic operational rules like the “Model Rules” prepared by the 
Auckland District Law Society Inc or bespoke development-specific rules usually drafted 
by a lawyer or body corporate manager.

Any amendment or addition to the default operational rules must relate to:

(a)  the control, management, administration, use, or enjoyment of the principal  
 units, future development units, accessory units, or common property; or

(b)  the regulation of the body corporate.” (see UTA, section 106(1))

Amendments and additions to the default operational rules must not confer or impose 
powers on the body corporate that are not incidental to the powers and duties 
conferred or imposed on the body corporate by the UTA (see section 106(2)). Rules 
that are inconsistent with the UTA, including section 106, or any other enactment or 
rule of law are invalid or ultra vires and unenforceable (see section 106(4)).

In a unit title development, the operational rules are binding on the body corporate, 
unit owners, unit occupiers, and mortgagees in possession of a unit (see sections 80(1)
(i) and 105(4)).

In the event of a breach of the body corporate operational rules, bodies corporate have 
the power to recover any expense incurred by the body corporate in repairing damage 

ENFORCEMENT OF OPERATIONAL RULES

Operational rules are intended to help bodies corporate manage their unit title 
developments. The helpfulness of operational rules is, however, measured against 
the ability of a body corporate to enforce those rules against owners and occupiers. 

BODY CORPORATE & UNIT TITLES
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caused by the breach or doing any other work that it is 
required or authorised to do as a result of the breach 
(see section 127). This power is limited to cost recovery. 
Its purpose is to ensure a body corporate is not left out 
of pocket from having to spend money repairing damage 
caused by a breach of the body corporate operational 
rules (or any other wilful or negligent act or omission or 
breach of the UTA).

In establishing whether an amount is payable by an 
owner under section 127 of the UTA, the body corporate 
must prove on the balance of probabilities that:

• the owner or occupier breached the body 
corporate operational rules

• the breach caused the damage; and
• the costs incurred by the body corporate related to 

the repair of the damage (see Body Corporate v Lai 
[2019] NZTT Auckland 9012682).

Disputes relating to operational rules may be heard by an 
“appropriate decision-maker”, being either the Tenancy 
Tribunal, District Court, or High Court depending on the 
subject matter and the value of the dispute. However, 
the Tenancy Tribunal will hear most disputes relating to 
operational rules.

The Tenancy Tribunal (and superior courts) may, amongst 
other things:

• order any party to do anything necessary to 
remedy a breach by that party of the body 
corporate operational rules; or

• order any party to refrain from doing anything that 
may constitute a breach by that party of the body 
corporate operational rules (see section 171(3A)).

But, there is no jurisdiction to order any party to pay a 
fine or pay liquidated damages in the event of a breach 
by that party of the body corporate operational rules.

Non-compliance with an order of the Tenancy Tribunal 
can be enforced through the Tenancy Tribunal or the 
District Court.

How a body corporate responds to complaints and rule 
breaches can be divisive and create or feed discontent 
amongst owners.

The statutory framework in the UTA is not always 
accessible or effective. The cost of making an application 
to the Tenancy Tribunal can be prohibitive. The Tenancy 
Tribunal’s orders often raise issues with timeliness and 
compliance. So, some bodies corporate take steps to 
involve outside agencies such as local government noise 
control or the Police.

In our experience, non-compliance with operational rules 
can be a significant issue for owners and occupiers in 
unit title developments. Bodies corporate can take pro-
active steps to encourage buy-in to, and compliance with, 
operational rules by:

• understanding what the operational rules are, and 
what types of behaviour they require or prohibit 
(sometimes, rules do not mean what the body 
corporate or owners think they mean)

• communicating with owners and occupiers about 
the operational rules regularly; so that, there is 
widespread general knowledge of what the rules 
are, what they mean, and what the consequences 
of non-compliance are

• having clear policies and procedures for dealing 
with complaints about, and the enforcement of, 
breaches of the operational rules; and

• reviewing the body corporate operational rules 
regularly to ensure they are fit for purpose and to 
make changes where required.  /

Should you wish to discuss anything relating to this article 
please do not hesitate to contact Vicki Toan.

Vicki Toan | Partner 
Resource Management  
& Unit Titles
For more information  
contact Vicki Toan at 
vicki.toan@glaister.co.nz
DDI (09) 914 3501
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CONTACT US 

Please contact us to see how we 
can assist you or your vendors and 
purchasers sell or purchase property in 
the current environment.

Mark Szigetvary | Partner
Corporate & Commercial, Property, 
Trust, Estates & Asset Protection
For more information,  
contact Mark Szigetvary at  
mark.szigetvary@glaister.co.nz
DDI (09) 9143526

Gaynor McLean | Partner
Property, Trusts, Estates  
& Asset Protection
For more information, 
contact Gaynor McLean at  
gaynor.mclean@glaister.co.nz 
DDI (09) 914 3528

We congratulate Ah Song Sunwoo on becoming a 
senior associate at Glaister Ennor. Ah Song has a wide 
breadth of experience in various areas of the law and 
delivers excellent outcomes for our clients. 

The appointment was effective from 1 June 2020.  

Ah Song Sunwoo
Ah Song is a senior associate in the Corporate and 
Commercial team at Glaister Ennor and advises 
clients across a wide range of industries. With over 8 
years’ experience and an additional 2 years working 
as a policy advisor in central government, Ah Song 
takes a holistic approach to clients’ matters.  She 
seeks to anticipate client needs and deliver solutions 
that are pragmatic and future proofed.  /

GLAISTER ENNOR ELEVATES  

AH SONG SUNWOO 

TO SENIOR ASSOCIATE

We are delighted to announce the promotion of an 
outstanding solicitor in our Corporate and 
Commercial team. 

Ah Song Sunwoo | Senior Associate 
Banking & Finance, Corporate & Commercial 
For more information, contact Ah Song Sunwoo at  
ahsong.sunwoo@glaister.co.nz DDI (09) 914 3529

ANNOUNCEMENT


