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GLAISTER ENNOR WINS IN THE SUPREME COURT  
OF NEW ZEALAND.   

Last month saw the successful end of a six-year dispute over the failed Kawarau Falls 
Station development in Queenstown, New Zealand, for a large number of investors 
represented by Glaister Ennor.  

The development was meant to be an integrated lakeside development with over a dozen 
hotels and serviced apartment complexes built in three stages.  Unfortunately, the Global 
Financial Crisis halted construction and only a handful of buildings in the first stage were 
completed.  When called upon to settle on the investment units, the overseas investors 
refused to do so, on the basis that the developer had an obligation to complete the entire 
development, without which the investments would not have been commercially viable.  

Glaister Ennor represented 45 overseas investors in the claim that began with in High Court 
of New Zealand, where it was held that there was no such obligation to complete the entire 
development.  A substantial sum of damages were awarded against the investors, but they 
appealed to the Court of Appeal of New Zealand, which unanimously held that there was 
indeed such an obligation and that it was breached, overturning the High Court’s decision.  
In April 2017, Mitch Singh of our litigation team together with Stephen Mills QC and Andrew 
Barker QC appeared in the Supreme Court of New Zealand, which upheld the Court of 
Appeal’s judgment in a decision released last month.    

The partners and staff at Glaister Ennor are delighted for these clients, who are now 
entitled to the return of their initial deposits totaling approximately $8 million, interest, 
and a substantial sum of costs, all of which have been secured until a final resolution of this 
matter.  /

WE HAVE A NEW WEBSITE, 
PLEASE CHECK IT OUT.

www.glaister.co.nz
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HEALTH & SAFETY

Enforceable undertakings are a tool that 
Worksafe can use as a positive alternative to 
prosecutions under the Health & Safety at 
Work Act 2015.

This case highlights two interesting points: 
first, what are the overlapping duties between 
different parties particularly when you contract 
out certain activities; and secondly, whether 
there are steps you can take to increase the 
likelihood of this outcome rather than 
prosecution (an enforceable undertaking is not 
usually an accepted alternative to prosecute 
where a fatality is involved).  Key points to take 
out from this case, and from other cases 
where WorkSafe has accepted enforceable 
undertakings, are outlined below.

Overlapping duties and collaboration  
with contractors
Practical steps you can take:

• Leverage your influence during contract 
negotiation – this is when you can 
require appropriate standards.

• Set clear expectations – where possible 
include KPIs and regular reporting 
against these.

• Monitor performance – audit against 
KPIs, reward good results, and educate 
contractors where improvements are 
required.

• Actively assist contractors to build 
their health and safety capability, 
particularly where your position 
enables you to do so.

• Consult and engage with your 
contractors on key issues and 
procedures rather than imposing a 
solution. This will generally result in far 
greater buy-in.

What to do when an incident does happen
• Be there (genuinely) for the victim’s 

family and work mates.
• Identify lessons quickly and act on 

these.
• Share these lessons with the wider 

industry.

Key theme 
The key theme from the various cases where 
WorkSafe has not taken prosecution action is 
that the party in question has prioritised the 
moral obligation to protect people ahead of 
the company’s legal position. This is 
demonstrated by a:
• Genuine concern for, and engagement 

with, victims and their families
• Willingness to learn from the incident 

and make appropriate changes.
• Willingness to share lessons widely and 

educate others (absorbing the cost of 
doing so).

Sarah Davis | Partner 
Corporate & Commercial

For more information 
contact Sarah Davis at 

sarah.davis@glaister.co.nz

WorkSafe (the health 
and safety regulator) 

has recently 
announced that it has 
accepted enforceable 

undertakings from 
Zespri. These 

undertakings are in 
connection with a fatal 

quad bike incident, 
which occurred in May 

2016 on a Tauranga 
orchard. The victim 

was a worker engaged 
by a contractor of 

Zespri.  



---   3   ---

  

The role of the CEO
CEOs play a pivotal role in establishing 

culture:

• Demonstrate through actions that 
you genuinely believe good health 
and safety is beneficial for 
business.

• Spend time talking to workers and 
contractors about health and 
safety.

• Engage workers, contractors and 
their employees in the health and 
safety process.

• Develop a fair culture where 
workers are encouraged to self-
report mistakes and are not 
subject to criticism or penalties.

• Engage your board and find ways 
to report all incidents (near misses 
as well as negative outcomes or a 
reduction in these).

Good health and safety practices are 
beneficial for business. They not only 
reduce the risk of incidents, but also 
enable you to “weather the storm” much 
better if an incident does happen.   /

Please contact Sarah Davis if you would 
like further information on health and 
safety legislation.

CONTRACT AND COMMERCIAL LAW ACT 
2017 –  CHANGES AND IMPLICATIONS

The Contract and Commercial Law Act 2017 (“CCL Act”) came into 
force on 1 September 2017. The new legislation consolidates 12 
commercial statutes into one to allow an up-to-date and accessible 
“one stop shop” Act to deal with contractual and commercial law 
matters. 

For example, legislation concerning contracts privity, contractual 
mistakes, contractual remedies, frustrated contracts, sale of goods, 
and carriage of goods have been repealed, and such matters are now 
governed by the CCL Act. However, consumer protection legislation 
has not been repealed, and the existing legislation, Fair Trading Act 
1986 and Consumer Guarantees Act 1993, continue to apply.

The CCL Act is not intended to change the underlying contractual and 
commercial law principles of the repealed legislation. Rather, the CCL 
Act replicates the original statutes with minor amendments, which 
“revamp” the language to make it more easily applicable in our 
modern day.  

Additionally, the CCL Act makes minor amendments to clarify 
parliamentary intent and resolve inconsistencies in relation to 
specific matters identified in one of the schedules to the CCL Act 
(schedule 2). 

As the substance of the existing law remains unchanged, the 
introduction of the CCL Act is not expected to have any major 
implications on the conduct of business or interpretation of contracts. 

However, it is necessary to review standard form contracts and terms 
of trade, and to amend them to ensure that they refer to the relevant 
provisions in the new legislation. Please contact Ah Song Sunwoo or 
another member of our commercial team for assistance in reviewing 
and updating your contracts. 

Whether the CCL Act or the previous legislation applies to a contract 
or deed made before the CCL Act came into force depends on the 
subject matter. If you have any queries about the interpretation of a 
contract or deed or any dispute in such matters, please contact Julia 
Leenoh or another member of our litigation team.   /

Ah Song Sunwoo | Associate 
Corporate and Commercial
For more information contact  
Ah Song Sunwoo at  
ahsong.sunwoo@glaister.co.nz
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Key Minimum Requirements
Immigration New Zealand imposes prerequisite minimum requirements to be eligible to 
apply for the migrant investor category visas.

The following requirements apply:
1 The principal applicant is of good health and character;
2 The principal applicant is a fit and proper person; and
3 Any partners and dependent children included in the application satisfy the above 

mentioned requirements.

Investor 1 (Investor Plus) Category Visa
The Investor 1 or Investor Plus category offers resident visas to principal applicants who 
have NZ$10 million of available funds or assets to invest in New Zealand for a three year 
period. It is a requirement to disclose the source of the funds nominated.

There are no restrictions regarding business experience and age for this category visa.

Investor 2 Category Visa
The Investor 2 category offers resident visas to experienced business people who have a 
minimum of NZ$3 million of available funds or assets to invest in New Zealand over a four 
year period.

The Investor 2 category differs from the Investor 1 category in that you will need to have 
sufficient points to be eligible. Accordingly, an expression of interest is required to be 
submitted detailing a principal applicant’s business experience and available investment 
and settlement funds before being invited to apply. Again, it is a requirement to disclose 
the source of the funds nominated.

The Investor 2 category imposes an age restriction (detailed in the table below) on 
eligibility; so, it is important to be aware of this.

Comparison of Investor 1 and Investor 2 Visa Categories
The general requirements of the Investor 1 and Investor 2 visa categories can be 
summarised as follows:

 Investor 1 (Investor Plus) Investor 2

Investment Funds $10 million $3 million

Duration 3 years 4 years

Business Experience N/A Minimum of 3 years

Age N/A 65 years or younger

English Requirements N/A English Test Required

For a more detailed assessment of your eligibility to apply for the migrant investor category 
visas or any immigration inquiries please contact Julia Leenoh or Kishen Kommu.

INVESTOR CATEGORY RESIDENCE VISAS

The Migrant Investor 
Category visas intend to 
attract financial capital 

to local New Zealand 
firms or government 
by offering resident 

visas to those who wish 
to make a significant 

financial contribution 
to New Zealand’s 

economy. There are 
two categories available 

for migrant investors 
depending on the level 

of capital available to 
invest.

Julia Leenoh | Solicitor 
Litigation & Disputes Resolution

For more information 
contact Julia Leenoh at 

julia.leenoh@glaister.co.nz

Kishen Kommu | Associate
Litigation & Disputes Resolution

For more information 
contact Kishen Kommu at 

  kishen.kommu@glaister.co.nz



The integrity of trusts that are used to protect assets from 
the hands of creditors has been challenged in a decision of 
the Chancery Division of the UK Courts. There is a direct 
connection with New Zealand as it concerns five New 
Zealand trusts and a New Zealand incorporated trustee 
company which could well be a persuasive precedent for NZ 
judges to consider. 

The background to the case is quite astonishing and 
involves significant assets spread around the world and 
even suggests links to Putin. That background revolves 
mainly around Russian oligarch Sergei Pugachev, an 
extremely wealthy Russian banker who founded Mezhprom 
Bank in 1992. His partner was a direct descendant of Leo 
Tolstoy and the mother of three of his children. Mr 
Pugachev also had children from a previous relationship. 
Things took a turn for the worse at the time of the global 
financial crisis, and at the same time, Mr Pugachev’s 
relationship began to crumble. With his world falling apart, 
Mr Pugachev set up five New Zealand trusts to retain 
ownership of his assets and later fled Russia for France after 
tracking devices were found on his cars. 

The trusts were set up so that Mr Pugachev’s children and 
partner were named as discretionary beneficiaries with Mr 
Pugachev as First Protector, followed by his eldest son. As 
First Protector, he had considerable powers in relation to 
the trust, including the power to remove trustees ‘’with or 
without cause’’. Although the trusts were established by 
way of declaration, the judge looked through and 
determined Mr Pugachev was in fact the settlor.

The UK judge reviewed the New Zealand Supreme Court 
decision in Clayton v Clayton, which found that the bundle 
of rights held by Mr Clayton as principal family member, 
trustee, and discretionary beneficiary gave him such power 
the rights should be construed as property for the purposes 

of Section 2 of the Property Relationships Act. This decision 
essentially defeated Mr Clayton’s attempt to keep the trust 
assets outside his relationship property settlement with 
Mrs Clayton.

In the Pugachev case, the creditors of Mr Pugachev wanted 
to get access to the assets held in the five New Zealand 
trusts. The conclusion reached by the UK judge, although 
through a somewhat different path to that in Clayton, lead 
him to find that control over the trusts rested in the hands 
of Mr Pugachev and not with his independent trustees. The 
UK judge found the trustees didn’t start acting as a true 
trustee until such time as they knew the trusts were under 
the microscope. And prior to that point, they had had little 
knowledge of the assets owned by the trust. In some 
instances, they had been acting on the instruction of Mr 
Pugachev. These facts, coupled with the powers as First 
Protector, undermined the integrity of the trust. 

This case is a very good lesson for all trustees. Even though 
the facts are quite surreal, it’s quite clear that with cases like 
this and the much anticipated new Trusts Act trustees will 
come under more and more scrutiny. It would be relatively 
easy for creditors to put any trust under the microscope. 
Trustees should review their trust deed and ensure that not 
only does the trust have at least one truly independent 
trustee but also that the trust itself is structured in a way to 
ensure that independence cannot be compromised. 
Perhaps, the time for having an independent trustee is no 
longer a matter of choice.   /

TRUSTEESHIP UNDER THE 
MICROSCOPE 

Wayne Pearson | Consultant 
Trusts, Estates & Asset Protection
For more information contact  
Wayne Pearson at  
wayne.pearson@glaister.co.nz
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What contracts could be affected?
Any distribution agreements, joint ventures, franchise agreements, or any other 
agreements, arrangements, or understandings between two or more competitors that 
restrict output or allocate markets.  This is likely to include:

• Franchise arrangements if the franchisor runs a company-owned store because the 
franchisor is technically a competitor with its franchisees. 

• Distribution arrangements if the supplier also sells the products online, for 
example.   

• Joint ventures that deal with the geographic areas in which parties will operate or 
how classes of customer will be allocated between the parties.

Exceptions
There are two important new exceptions for:

• provisions in vertical supply contracts (likely to be applicable to franchise and 
distribution agreements)

• collaborative activity (likely to be applicable to joint ventures)

In most cases, these new exceptions will ensure that pro-competitive business 
arrangements are protected, but the exceptions do need to be considered on a case by 
case basis to ensure the required criteria are met.

Clearance regime
There is also a new clearance regime for collaborative activity. The regime enables parties 
to obtain clearance from the Commerce Commission for an arrangement that includes a 
cartel provision.  /

NEW CARTEL LAWS

Amendments to the Commerce Act significantly expand the scope of prohibited cartel 
conduct. There are also two new exceptions.  However, it is important to check existing 
contracts prior to the expiry of the nine month transitional period on 14 May 2018 
because certain criteria must be met before the exceptions apply.

Sarah Davis | Partner 
Corporate & Commercial

For more information 
contact Sarah Davis at 

sarah.davis@glaister.co.nz

Please contact Sarah Davis  
if you would like advice on 

whether any arrangements 
you are party to are 

captured by the new cartel 
provisions and if so, whether 

an exception applies, or if 
you would like further 
information about the 

clearance regime
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Ms Ling entered into an agreement to buy a property 
in Pukekohe. It comprised of a house on 4.6 hectares 
of land that had been used previously for equestrian 
purposes, but it was purchased by the parties for future 
development. 

Ms Ling later on-sold the property to the purchaser YL NZ 
Investment Ltd on 21 December 2015 – before she became 
the registered proprietor under the first agreement. 

The agreement between the parties recorded the 
purchase price of $3.5 million inclusive of GST.  But, 
Ms Ling, circled “No” to the question on the front page 
of the agreement, where it asked whether the vendor 
was registered for GST for the transaction or would be 
registered at settlement. 

Clause 14.1 of the sale and purchase agreement deals 
with zero rating and provides that the vendor warrants 
its GST registration status in respect of the supply under 
the agreement is correct. The purchaser was registered 
for GST and intended that the property would be used 
to make taxable supplies. The purchaser subsequently 
claimed a second-hand goods input tax credit on the 
property it acquired from Ms Ling, who was a non-
registered GST person. 

Inland Revenue rejected the purchasers claim for an 
input tax refund finding Ms Ling was not registered for 
GST but she should have been. Inland Revenue said that 
the supply under the agreement was zero-rated back in 
2015 and registered the vendor for GST. That meant the 
purchaser could not claim the input tax refund on the 
purchase, which it had calculated at $365,869.57. 

YL NZ Investment Ltd sued Ms Ling for breach of the 
warranty under the agreement due to Inland Revenue’s 
rejection of its claim for an input credit. 

Ms Ling argued that she did not breach the warranty under 
the agreement because as a matter of fact she was not 
registered for GST. Ms Ling’s interpretation that a vendor 
was required only to state whether they were in fact 
registered for GST for the transaction and therefore did not 
need to turn her mind to the question whether she was 
liable to be registered was rejected by the High Court.

The court found Ms Ling had breached the warranty 
under clause 14.1 of the agreement that caused a loss 
to YL NZ Investment Ltd. The agreement would have 
otherwise provided the purchaser with an input tax credit, 
and its inability to obtain that credit resulted from the 
breach of warranty by Ms Ling. The Court gave judgment 
against Ms Ling for $390,044.04 for the amounts claimed 
by the purchaser plus interest.

This case demonstrates the care that is needed in 
completing an agreement, and in particular when it deals 
with the question of the GST status of the parties. If there 
is any doubt due to the nature of the transaction, it is 
strongly recommended that vendors take professional 
legal and tax advice before completing the GST question 
in a sale and purchase agreement.  /

If you would like further information, please contact Gaynor 
McLean at gaynor.mclean@glaister.co.nz.

VENDOR BREACHED WARRANTY 
IN AGREEMENT FOR SALE AND 
PURCHASE 

Gaynor McLean |  Partner 
Property, Trusts,  
Estates & Asset Protection 
For more information  
contact Gaynor McLean at  
gaynor.mclean@glaister.co.nz

In the recent case of Y L New Zealand Investment Ltd v Ling [2017] NZHC 1793, the High Court has held that a breach of 
warranty by a vendor caused loss to the purchaser of a property. 
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TIM JONES RETIRES FROM GLAISTER ENNOR.

Tim Jones has advised that after 37 years with Glaister Ennor he is to retire from 
the firm.

During his time at Glaister Ennor Tim has built a significant practice of private 
clients and has become an acknowledged expert in property development.  He is 
regarded as an expert in property law by the legal fraternity and throughout the 
real estate business world.

Tim has been an active member of the Auckland District Law Society and the New 
Zealand Law Society where he is currently serving as Vice President.

One of Tim’s lasting achievements is as one of the parties responsible for the 
drafting of the ADLS agreement for sale and purchase of property which is now 
used for the sale and purchase of real estate throughout New Zealand.

Tim will leave Glaister Ennor on 31st March 2018 to practice as a barrister 
practicing in Property Law. Glaister Ennor will maintain a close relationship with 
Tim and will be instructing him on specialist property law matters as required.
Mark Szigetvary will look after Tim’s private clients following his departure and 
his development clients will form part of Stephanie Harris’s practice. Anthea 
Coombes and Stephanie Lau will be joining Stephanie’s team to enable them to 
continue to serve the needs of development clients. Vicki Toan will look after 
Tim’s Body Corporate clients and unit titles practice.

Clients of Tim should feel free to ring Mark Szigetvary or Stephanie Harris or Vicki 
Toan to discuss any future needs or requirements. If in doubt, please ring Tim’s 
secretary Evie who will ensure that you are referred to the most appropriate person.

The partners of Glaister Ennor thank Tim for the many years of service to the firm 
and wish him well for the future.  /

Season’s 
Greetings

Our office will  
be closing on  

22 December 2017 
and will fully reopen 
on 15 January 2018. 
A few staff members 

will be available for 
all urgent enquiries 

from Monday  
8 January 2018.  

The Partners and 
staff of Glaister 

Ennor wish you all 
the very best for the 

festive season.


