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RECENT PROMOTIONS AT GLAISTER ENNOR

Glaister Ennor is pleased to announce our recent staff promotions.
We congratulate Wayne Pearson on becoming a Consultant of the firm, Stephanie Lau 
a Senior Associate and Nicole Warner and Christina Lee on becoming Associates.   

Wayne Pearson | Consultant
Wayne works as a consultant in the Commercial team at Glaister 
Ennor. He specialises in the development and implementation of 
customised trust, estate and wealth planning solutions for individuals 
and families to meet their particular needs in creating, preserving 
and transferring wealth from one generation to the next.
For more information contact Wayne Pearson on:  
wayne.pearson@glaister.co.nz

Stephanie Lau | Senior Associate
Stephanie is in the land development and property team at Glaister 
Ennor.  Her areas of practice include commercial and residential 
property transactions, sale and purchase of businesses, commercial 
leases, trusts, opinion writing and assisting with unit title matters.
For more information contact Stephanie Lau on:  
stephanie.lau@glaister.co.nz

Nicole Warner | Associate
Nicole works in the Commercial Property team with a focus on 
commercial acquisitions/disposals and leases (ground, retail 
and office leases). In addition to property transactions, she has 
experience in the sale and purchase of SMEs, joint ventures, supply 
contracts, franchise agreements, and corporate governance matters.
For more information contact Nicole Warner on:  
nicole.warner@glaister.co.nz

Christina Lee | Associate
Christina represents clients in all family law disputes arising from 
separation.  She also advises clients who are considering entering 
into a marriage or de facto relationship in relation to protection of 
their assets. Christina endeavours to assist clients through alternative 
dispute resolution processes such as Collaborative Law and 
mediation.  She is a trained collaborative lawyer.
For more information contact Christina Lee on:  
christina.lee@glaister.co.nz
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If a property has been used for the manufacture, or even the smoking, of P then potential 
contamination may lead to the need for costly remediation which goes beyond cleaning or 
replacement of carpet and soft furnishings through to major stripping out of GIB and wooden 
framing or even demolition. There is also the potential for contamination to be recorded 
against a property on its LIM report.

Landlords’ Duties:
Landlords must provide a clean property and are at risk of breaching their obligations not only 
under the Residential Tenancies Act but potentially under other statutes such as the Health 
Act or Building Act.

Protection:
Whilst it is unrealistic to think that one can prevent an occupier from carrying out activities 
which lead to the problem, owners can take steps to minimise the risk and purchasers of 
properties can avoid inheriting the problem.

Regular Inspections:
There are various warning signs which may include –
1. Unusual chemical smells – sickly sweet or solvent smells;
2. Numerous chemical containers present – solvents, acids, flammable products;
3. Chemical stains around sinks or drains;
4. Plastic or glass containers with glass or rubber tubing;
5. Yellow/brown staining of interior walls, ceilings, benches or appliance surfaces.

Meth Testing:
There are various companies offering testing services which involve gathering samples from 
the premises which are analysed by an accredited laboratory to provide a report as to the 
presence and/or extent of any contamination.  You should ensure that a suitably qualified 
person is engaged to carry out the testing.

As a precautionary measure, if you have any concerns that a property may be contaminated 
then it would be prudent to have the premises tested prior to purchasing any property or 
entering into a new tenancy agreement.  

There is increasing 
publicity about how 

widespread the 
problem of P 

contamination of 
properties has become 

and the resulting 
obligations and impact 

on property owners.
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Purchasers:
If, after finding evidence of any P contamination, you are still interested in proceeding with the purchase there is an 
opportunity to make provision in the purchase agreement for cleaning or an allowance for the potential cost of cleaning 
or appropriate remedial works. 

Landlords:
A tenant should be asked to acknowledge, in writing, that the premises have been tested and are free from contamination 
and you may seek to include provisions in the tenancy agreement allowing for further testing to be carried out during the 
tenancy and that the use or manufacture of P will be a breach of the tenancy agreement and may lead to a claim for 
damages.

Insurance:
You should check the scope of your policy as regards P contamination as there may be exclusions or limitations on any 
cover.

If you require specific advice or assistance concerning the issue of P contamination  
in relation to any interest in a property, please contact us.   /

For more information  
contact Brett Vautier at  
brett.vautier@glaister.co.nz

“There is also the potential for contamination  
to be recorded against a property on its LIM report.”
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The day before the settlement date the purchasers carried out a pre-settlement inspection of the property.  Jo and Ian 
were informed by the agent that the purchasers had tried to turn the spa bath on in the bathroom but it did not work.  
The spa bath had not been used for many years and Jo and Ian thought that it was perhaps the spa pump that needed to 
be replaced. 

Jo immediately called a plumber to inspect the spa bath.  Following the plumber’s investigation Jo and Ian learnt that the 
whole spa mechanism needed to be replaced and that it would not be possible to have the repair work completed by the 
settlement day.  The plumber was concerned that damage to the tiles around the spa bath would be unavoidable and as 
the same tiles were no longer available, the bathroom floor and walls would also need to be re-tiled.

The agreement did not mention the spa bath and an argument ensued between the vendor’s and purchaser’s lawyers. 
Was the spa bath a fixture subject to an implied warranty that the property included a working spa bath or was it a chattel 
subject to vendor warranties that chattels are to be in “reasonable working order.”  To avoid the stress and additional legal 
expense Jo and Ian agreed to a compromise with the purchaser to reduce the sale price by way of compensation. 

The standard chattels listed in the list agreement are typically the stove, fixed floor coverings, blinds, curtains and light 
fittings but may also include other items. Chattels and other equipment providing services to the property such as 
underfloor heating, air conditioning and security systems are now all subject to vendor warranties. Such items are to be 
in reasonable working order at settlement (fair wear and tear excepted). If any item is not working on the settlement date, 
it does not give the purchaser the right to cancel the agreement but it may create a right to compensation.  

We recommend that vendors carefully check that the chattels listed in the agreement are to be included in the sale and 
that they are in working order. A vendor should rectify any fault with the chattels and equipment or disclose to a purchaser 
that certain items are not working and record these as being sold “as is” in the agreement.

The distinction between a fixture and a chattel can often be cloudy.  Accordingly, Vendors need to be sure that if there are 
any items that they intend to not form part of the sale, for example, an expensive bespoke wardrobe that might appear 

TRY BEFORE YOU BUY

Ten years ago Jo and Ian bought a section on which they built their dream home. They used high end quality 
materials throughout.  Jo and Ian having recently retired decided that it was time to downsize and move to a “lock 
up and leave” apartment in the city. They placed their property on the market and were pleased to receive an 
unconditional offer after only a few weeks of marketing.



For more information,  
contact Gaynor McLean on 

gaynor.mclean@glaister.co.nz

to be a fixture and usually included in a sale but which is 
in fact a freestanding removable chattel, that it is 
expressly excluded in the contract. To avoid such an 
argument it is desirable to have a reasonably 
comprehensive list of items included or excluded.  

It is also recommended that purchasers engage a building 
inspector to undertake a building report on a property. 
Purchasers could also ask if the building inspector would 
test applicable chattels and equipment. It is far better to 
negotiate and resolve an issue before an agreement is 
declared unconditional rather than at the pre-inspection 
stage which is much later, usually being a day or so before 
settlement.   /

It has been some time since the Law Commission 
commenced its review of trust law with the 
intention of addressing problems that exist with 
the law as it stands.  The Commission’s 
recommendations have now been reflected in a 
draft Trusts Bill anticipated to be enacted some 
time in 2017. Instead of looking to undertake a 
major overhaul, the Bill is intended to enhance 
and clarify the current law regarding trusts, which 
is a welcome relief given that the current 
legislation was enacted in 1956. The Bill does will 
also cement certain obligations on trustees to 
ensure they are carrying out their duties. 

The proposed changes include:
• a description of the key features of a trust
• clear mandatory and default trustee duties 

(based on principles set down by the courts)
• requirements for trustees to manage and 

provide information to beneficiaries who 
have a reasonable likelihood of receiving 
trust property under the terms of the trust 
(qualifying beneficiaries)

• flexible trustee powers and updated rules 
about when trustees can authorise others to 
carry out certain trustee duties

• clear rules for variations and terminations of 
trust

• more options for removing and appointing 
trustees without needing to seek the 
assistance of the court

• preserving the ability to ask the courts to 
intervene to resolve problems or disputes.

Wayne Pearson | Consultant

For more information,  
contact Wayne Pearson at  
wayne.pearson@glaister.co.nz

TRUSTS ACT 
PROPOSED CHANGES
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The role of the trustee is to act in the best interests of the beneficiaries when making 
decisions in relation to the trust and its assets. But should a trustee’s decision be open to 
scrutiny by all of the beneficiaries, looking perhaps for a weakness which they can claim 
has prejudiced them? Shouldn’t the trustees have the confidence that they can discuss 
and record the reasons for their decisions without the fear that one of the beneficiaries 
might become offended by perhaps some of the truths that the trustees expose about 
that beneficiary’s personal circumstances. 

That is part of a balancing act that has been adopted by the Courts in trying to determine 
just how much information beneficiaries should be entitled to. Contrary to safeguarding a 
trustee’s decision making ability, the fact is that beneficiaries need to be able to hold the 
trustees to account. The beneficiaries need to be able to know what, as beneficiaries, they 
are potentially entitled to receive and the trustees are under a duty to ensure that all of 
their actions in respect of the trust assets are done so with the beneficiaries’ best interests 
in mind. 

There are many cases documenting beneficiaries’ rights to information and in a recent 
decision of the High Court this was once again the focus of the proceedings.

In that case two discretionary beneficiaries of a Trust sought a Court direction for the 
trustees to disclose to them financial statements of a company majority owned by the 
Trust. 

The Court held that it “will require disclosure of information to ensure the trustees meet 
their obligations towards beneficiaries. The beneficiaries’ right is to have the Trust property 
properly managed. There are corresponding obligations on trustees to properly manage 
the Trust and to meet the fiduciary obligations they owe to all beneficiaries. In order to 
ensure that trustees are held to account, it may be necessary for the beneficiaries to have 
access to the relevant Trust documents”. The Court concluded that “what information may 
be required to enable the beneficiaries to hold the trustees to account in a particular case 
will therefore depend on the obligation in issue”.

So one can see that there is no simple answer, each case will turn on its facts. In this case, 
the Court directed the trustees to disclose documents relating to the company and 
associated companies during the period that the Trust owned shares in the company but 
not beforehand. Neither did the Court require disclosure of trustee resolutions, the trustee 
minute book or a schedule of beneficiary loans/ advances and distributions as those were 
not in question. So the beneficiaries were able to access only a limited amount of 
information.

The solution? Our view is very much that when the Trust is set up, you use that opportunity 
to talk with your children about why you are setting it up and why it is important to give 
them protection. As lawyers, we can provide you with numerous stories of when things go 
horribly wrong that can demonstrate to your children the importance of what you are 
doing. Good administration doesn’t depend on secrecy and if it’s appropriate, be prepared 
to allow your children a little more insight as to the inner workings of the trust; it may just 
save aggravation further down the line.  /

YOUR TRUST QUESTIONS ANSWERED

I set up my Trust to 
protect my children 

from their partners but 
I don’t want them 

knowing everything 
that is going on with 
the Trust, especially 

while I’m alive. 

For more information,  
contact Wayne Pearson at  

wayne.pearson@glaister.co.nz
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GLAISTER ENNOR ART AWARDS

On Wednesday 20 July Glaister Ennor held their annual Art 
Awards at the Sanderson Contemporary Art Gallery.  Julia 
Holderness of AUT was the winner of the Glaister Ennor 
Emerging Artist Award of $5,000 with her piece The Group 
Show, 1961: a catalogue in card and ceramic. Julia also won 
the opportunity to exhibit at Sanderson Contemporary Art 
Gallery.  Julia was inspired by lists of pottery items from 
original catalogues and their graphic covers designed by Leo 
Bensemann.

The second prize Barfoot & Thompson Award of $3,000 was 
won by Rose Meyer from Whitecliffe for her work To: Osborne 
Lane, 2 Kent Street.

The Glaister Ennor Staff Choice Award of $500 went to 
Christine Tizard from Unitec and her piece Farthest Oceans.  /

1ST

2ND

STAFF



INBRIEF, AS WITH ALL OUR NEWSLETTERS IS AVAILABLE ONLINE IF YOU PREFER TO RECEIVE IT 
ELECTRONICALLY.  IF YOU WISH TO DO SO, PLEASE EMAIL US AT INFO@GLAISTER.CO.NZ
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SIMON KEMBER AND VICKI OHMS  
RETIREMENTS FROM THE FIRM AND THE LAW

We announce the retirement of two of our senior people here at 
Glaister Ennor. Vicki Ohms (Consultant) and Simon Kember (Partner) will 
both be leaving the firm and the law on 30 November 2016, after many 
great years of service.

Simon has practised law for nearly 40 years and has been a Partner at Glaister Ennor 
for the last 16 years. Simon is leaving to pursue his wide numbers of interests and his 
contribution to the firm, not to mention his sense of humour, will be sorely missed. 
Following Simon’s departure, the team of experts at Glaister Ennor will still be on hand 
to assist you and your family’s needs. In the first instance if you require assistance please 
contact Masha  
Semenova.

Vicki started at Glaister Ennor in 1987 and was one of the first female partners to be 
appointed by the firm in the early 1990’s, later becoming a Consultant.  Vicki will also be 
retiring from the firm and the law on 30 November and we sincerely thank her for her 
contribution and length of service. We know you will join us in wishing Vicki all the best. 
Karen Brown, who can be contacted on 09 356 8243, will ensure that you are referred to 
the most appropriate person to assist you.

We extend our sincere thanks and best wishes to Simon and Vicki for their future 
endeavours. The firm will miss you both.

Season’s 
Greetings

Our office will  
be closing on  
23 December 

2016 and will 
fully reopen on 

16 January 
2017. 

The partners 
and staff of 

Glaister Ennor 
wish you all the 
very best for the 

festive season.


