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ACP CLADDING AND THE SUSPENSION OF CODEMARK 
PRODUCT CERTIFICATION

In the aftermath of the Grenfell Tower disaster, there has been a renewed focus on the 
types of cladding used on buildings in New Zealand. This is because the use of Aluminium 
Composite Panel (ACP) cladding was considered to be a major factor in the speed and 
spread of the Grenfell Tower fire.  

Essentially, ACP cladding is a sandwich of 
two thin aluminium sheets with a binding 
core made up of polyethylene and/or 
a mineral combination. ACP cladding is 
popular because it is lightweight, comes 
in a variety of colours, and appears to 
be aesthetically desirable. However, 
polyethylene is a petroleum product and is, 
therefore, combustible.

There are different types of ACP panels that 
contain different levels of polyethylene and 
are, accordingly, associated with differing 
levels of combustibility. As a general 
guide, those ACP cladding products with 
50-100% polyethylene are considered 
highly combustible. Those with 30-70% 
polyethylene are considered to be less 
combustible but are unlikely to be Building 
Code compliant. Those with less than 7% 
polyethylene are considered to be non-
combustible and could be Building Code 
compliant.  

Here in New Zealand, concerns have 
arisen as to whether similar ACP cladding 
with polyethylene cores, has been used 
or is being used in the construction of 
buildings in New Zealand.  This prompted 
a nationwide request from the Ministry 

of Business, Innovation and Employment 
(MBIE) for New Zealand councils to gather 
information about buildings clad in the 
same or similar ACP cladding used on 
Grenfell Tower.  

We should remember that in New Zealand 
there are other fire safety requirements, 
such as the presence of sprinklers, fire 
alarms, and multiple escape routes.  As 
such, the mere presence of ACP cladding 
may not mean that a building is not 
compliant with the Building Code.  

To date, the Auckland Council has identified 
25 buildings that have ACP cladding with 
a polyethylene core. The Wellington City 
Council identified 113 buildings with ACP 
cladding, but it has included in this count 
buildings where it could not be confirmed 
whether a combustible polyethylene 
core was present. However, for 18 of the 
113 buildings the Wellington City Council 
considered that a fire engineer’s assessment 
was required.    
    
Since the disclosure by the councils, there 
has been a further significant development 
in relation to six CodeMark Certificates, 
which cover a number of common ACP 
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products. These certificates have been accepted by councils as confirmation 
that the products under the corresponding CodeMark Certificate were 
compliant with the Building Code.  

Therefore, it is significant that, as of 26 July 2018  and following an audit and 
peer review of CodeMark Certificates attached to ACP products, MBIE has 
suspended the following CodeMark certificates:

(a) CMA–CM40035 – Alucobond Cladding Systems;
(b) CMA-CM40075-I01-R01 – Apolic FR ACM Panel Cladding;
(c) CMA-CM40100 – Larson FR;
(d) CMA-CM40094 – Symonite (Alubond) Cladding Systems;
(e) CMA-CM40111-IO2-RO3 – Symonite Cladding Systems (Reynobond FR); 

and
(f) CMA-CM40193-IO1-R01 – Vitrabond FR Cladding System;

MBIE’s audit did not identify particular safety concerns regarding the 
above ACP products; however, it did identify that there was insufficient 
documentation to support evidence of compliance with the fire performance 
clauses of the Building Code. Manufacturers now have the opportunity to 
rectify issues identified with these particular CodeMark Certificates. If these 
issues are not rectified, MBIE may revoke the CodeMark Certificates.  

While the above CodeMark certificates are suspended, councils cannot rely 
on them as evidence that the products comply with the requirements of the 
Building Code. Councils are now required to consider the ACP product used 
on a case-by-case basis when assessing a building consent application. This 
assessment includes building consent applications that have already been 
lodged with the council but not yet issued.  

And, these assessments may have significant price impacts on the costs of 
any proposed developments: for example, a different cladding material may 
have to be used instead of an ACP product under one of the above CodeMark 
Certificates to ensure compliance with the Building Code. Also, you may have 
to remedy existing buildings (incurring remedial costs) that have the above 
CodeMark ACP products to ensure that the buildings are compliant with the 
Building Code. /

Should you wish to discuss any of the above and how it may affect you, please do not 
hesitate to contact Vicki Toan (DDI: (09) 914 3501; vicki.toan@glaister.co.nz) or  
Kishen Kommu (DDI: (09) 914 3502; kishen.kommu@glaister.co.nz).

Vicki Toan | Partner 
Resource Management  
& Unit Titles
For more information 
contact Vicki Toan at 
vicki.toan@glaister.co.nz

Kishen Kommu | Associate 
Litigation & Disputes 
Resolution
For more information  
contact Kishen Kommu at 
kishen.kommu@glaister.co.nz

ACP CLADDING AND THE  
SUSPENSION OF CODEMARK 
PRODUCT CERTIFICATION
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Employers should be aware of the interplay between 
immigration requirements and employment law 
requirements when recruiting from overseas. This is 
important given the current shortfalls in certain sectors 
of skilled labour in New Zealand, especially in the 
construction sector.

Often, there will be immigration requirements for an 
acceptable employee to obtain a work visa so they can 
work lawfully in New Zealand. For example, there are 
requirements that an offer of employment is sustainable, 
full-time, and for a certain level of remuneration.   

It is important, therefore, to ensure that when recruiting 
staff from overseas, the immigration requirements as 
well as the employment law requirements are met to 
ensure a work visa can be obtained. When drawing up 
any employment agreements, an employer should keep in 
mind the downstream affects certain clauses may have on 
the eventual work visa application. Being careful can help 
avoid complications with Immigration New Zealand (INZ), 
which may mean having to provide further information 
and clarifications.     
 
In our experience, the following issues may arise:
(a) Whether the proposed employee is indeed an 

employee: Prospective employers should try to 
ensure that an employment agreement can’t be 
construed as an agreement for an independent 
contractor. An independent contractor will not 
be granted a work visa under certain work visa 
categories.  

(b) Whether an employment agreement complies 
with New Zealand employment law: Sometimes 
when employment agreements are drafted by 
the overseas employment/placement agent, the 
agreements will need to be re-drafted to comply 
with New Zealand employment law. As New 
Zealand employment law requirements often 
differ to the requirements of overseas jurisdictions 
from which prospective employees are applying 

from, the inclusion of a clause in the employment 
agreement stating that the laws of New Zealand 
apply can reduce uncertainty and potential disputes 
over the applicable jurisdiction.    

(c) Whether the required wage or salary requirements 
are met under the INZ instructions for the purposes 
of a work visa application: There are various levels 
of remuneration under the Essential Skill category 
depending on how skilled the employment is. But 
under the Talent (Accredited Employer) category, 
there is a requirement for a minimum base salary 
of NZ$55,000 per annum for offers of employment. 
This is a base salary; so, it does not include 
additional benefits that an employer may offer the 
employee. 

(d) What the duration of the employment agreement 
being offered is: Often, employers will try and offer 
an employment agreement for a fixed term to map 
the duration of the employment with the length 
of the work visa. However, fixed term employment 
must have genuine reasons for a fixed duration, 
and these should be specified in the employment 
agreement.  For example, a genuine reason for 
a fixed term may be the completion of a specific 
construction project. Always include the genuine 
reason; otherwise, you leaving it out may be a 
contravention of section 66 of the Employment 
Relations Act 2000. 

The above are only some of the issues that may arise.  To 
avoid pitfalls, we advise that when you offer employment 
agreements to an overseas employee, it is reviewed it in 
conjunction with the relevant Immigration New Zealand 
requirements for that particular work visa.  /

If you would like to discuss any issues in relation to the above, 
please do not hesitate to contact either Kishen Kommu  
(09 914 3502, kishen.kommu@glaister.co.nz) or  
Brett Vautier (09 356 8231, brett.vautier@glaister.co.nz).

WORK VISA APPLICATIONS 
FOR OVERSEAS EMPLOYEES 
AND EMPLOYMENT LAW 
REQUIREMENTS

Brett Vautier | Partner
Litigation & Dispute 
Resolution, Employment
For more information, 
contact Brett Vautier at  
brett.vautier@glaister.co.nz
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The changes also aimed to provide an 
effective deterrent while trying to avoid 
imposing unnecessary compliance costs 
on employers. 

The amendments increased maximum 
penalties in the Employment Court from 
$10,000 to $20,000 for an individual and 
from $50,000 to $100,000 for a company 
or three times the amount of any 
financial gain made from the breach 
(whichever is greater). The amendments 
also introduced tougher sanctions; such 
as, an employer could be publicly named, 
some individuals could be banned as a 
manager for serious or persistent 
breaches, and stand down periods could 
be imposed for supporting visa 
applications. 

The Employment Court has stated (in the 
decision in Borsboom v Preet PVT Limited 
[2016]) that the reason for the increased 
penalties is to:

- punish those who breach minimum 
standards;

- deter employers from deliberately 
breaching minimum standards by 
emphasising that they will be 
punished;

- provide compensation for victims; 
and

- eliminate unfair competition in 
business.

In determining the appropriate penalty, 
the Court will take a four-step approach:

- identify the nature and number of 
breaches;

- assess the severity of each breach;
- consider the financial 

circumstances of the person/
company in breach; and

- look at the proportionality of the 
outcome.

It is apparent from a series of decisions 
throughout 2017 and 2018 that there is a 
clear trend in the Employment Relations 
Authority (ERA) and the Employment 
Court towards the imposition of higher 
penalties for breaches of minimum 
standards. In addition, the Government 
announced in the recent Budget that 
additional funds will be set aside to 
provide for double the number of Labour 
inspectors.

In view of these developments, employers 
should be sure to take steps to keep up to 
date with current legislation and any 
changes which may be introduced. The 
ERA has made it clear in recent decisions 
that ignorance of the law is no defence. /

If you would like us to review your employment 
agreements or discuss any issues concerning 
employees please contact Brett Vautier at  
(09 356 8231, brett.vautier@glaister.co.nz).

IN APRIL 2016, 
LEGISLATION 

CHANGES WERE 
INTRODUCED, WHICH 

INTENDED TO 
STRENGTHEN THE 

ENFORCEMENT OF 
EMPLOYMENT 

STANDARDS. THE AIM 
OF THE CHANGES WAS 

TO ENSURE THAT 
BREACHES OF 

EMPLOYMENT 
STANDARDS, SUCH AS 

PAYING MINIMUM 
WAGES, HOLIDAY 

ENTITLEMENTS, AND 
KEEPING PROPER 
WAGE AND TIME 

RECORDS, ARE DEALT 
WITH APPROPRIATELY. 

EMPLOYMENT: INCREASED PENALTIES AND AWARDS

Brett Vautier | Partner
Litigation & Dispute 

Resolution, Employment

For more information, 
contact Brett Vautier at  

brett.vautier@glaister.co.nz



---   5   ---

A number of changes to the law regulating companies are 
being considered by the government driven by changes in 
people’s behaviour in their use of technology and people’s 
increasing concerns about individual privacy. 

One such initiative is the introduction of an omnibus bill 
Regulatory Systems (Economic Development) Amendment 
Bill (“Bill”), which contains, amongst others, proposed 
amendments to the Companies Act 1993 (“Act”).

One of the changes to the Act the Bill is seeking to make is 
to enable notices, statements and reports to be sent to a 
creditor that is a body corporate not just by facsimile but 
also by email to the body corporate. While it appears to be 
a small technical change, it would certainly be well received 
by those involved in the actual administration. 

In relation to a meeting of shareholders, the Bill seeks to 
enable a notice of the meeting to specify a time, which 
is less than 48 hours before the start of the meeting, by 
which postal votes must be cast electronically, despite any 
earlier time set out in the constitution.  Similarly, the Bill 
seeks to enable a notice of the meeting to specify a time, 
which is less than 48 hours before the start of the meeting, 
by which a proxy must be produced, despite any earlier 
time set out in the constitution.

Amending a constitution is not an easy task even if the 
proposed change is uncontroversial and technical in nature 
as it requires at least 75% shareholders’ approval. We 
consider the proposed change would provide companies 
with flexibility, and better reflect the reality of the fast 
pace of electronic communication and business dealings, 
without undermining any processes set out in a company’s 
constitution in a significant way. 

Another recent initiative by the government is the Ministry 
of Business, Innovation and Employment’s paper and 
public consultation related to the publication of directors’ 
residential addresses on the Companies Office register. 

Currently, directors must provide the Registrar of 
Companies (“Registrar”) with a residential address, which 
is publicly available and searchable, and keep this up to 
date. However, this raises issues of privacy; in particular, 

for directors with security or safety concerns due to their 
business, or for those who are concerned their personal 
information may be used for fraudulent purposes. On 
the other hand, given the legal obligations of directors, it 
is important directors are able to be contacted to serve 
legal papers, and it is important there is a degree of 
transparency about who controls companies conducting 
business in New Zealand. 

The government is, therefore, considering whether to 
assign a unique identifying number to directors called a 
DIN (Director Identification Number) instead of publishing 
residential addresses. The Registrar would still collect 
information from the directors, such as their residential 
addresses, but access to that information will be granted to 
interested parties only upon application to the Companies 
Office. 

Other than addressing privacy concerns, there appears to 
be additional advantages to this proposal; that is, directors 
would be required to provide accurate information, 
including their full legal names and address, which will 
be verified by RealMe. The DIN will be able to be used to 
connect companies through shared directors. 

However, it is not clear what implications this would have 
on transparency especially in light of increasing focus and 
regulation of those conducting businesses as part of global 
efforts to uncover money laundering proceeds of crime. 

More thought and analysis would also be required about 
who can request the information from the Registrar, and 
the circumstances under which they can request the 
information will need to be clearly defined.  /

If you would like to discuss any issues in relation to the above, 
please do not hesitate to contact Ah Song Sunwoo  
(DDI: (09) 914 3529; ahsong.sunwoo@glaister.co.nz).

REGULATION OF COMPANIES – PROPOSED CHANGES AND CONSULTATION 

Ah Song Sunwoo | Associate
Corporate & Commercial

For more information, 
contact Ah Song Sunwoo at  
ahsong.sunwoo@glaister.co.nz
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This year I was invited to co-judge the Glaister Ennor 
Graduate Art Awards, held at Sanderson Contemporary 
in Newmarket.  The Awards provide a stepping stone 
for graduate artists eager to forge a career in the arts.  
But the awards are also valuable for curators, collectors, 
and gallerists eager to know more about the artistic 
concerns of a young and emerging generation of artists.  
The Awards then function as a meet and greet, a 
valuable bridge between the respective circuits of 
tertiary study and professional practice. 

The Art Awards exhibition features a shortlist of 16 
works, four from each tertiary art institution in Auckland.  
Collectively, the artworks impressed in their focused 
intent, self-awareness, and engagement with both 
materiality and wider societal concerns.  Across many of 
the works is strong sense of the autobiographical. Sholto 
Buck’s text work The Blood of Sensibility is Blue 
acknowledged the constant negotiation of one’s selfhood 
in a range of situations while Oliver King’s video offered 
a self-aware take on privilege.  Alexander Schipper also 
made purposeful use of video to consider the acts of 

self-imaging that in turn inform how we see ourselves.  
Closely related to this is an exploration of the interior 
mind, which was particularly evident in the paintings of 
Yvonne Abercrombie, Abbey Lynman and Priscilla Hunter. 

Moving from the interior to external concerns, many 
works also showed a concern with our relationship to 
wider context.  Danae Ripley’s painting Dull It Down 
places people into ambiguous proximity with each other.  
Hannah Rose Arnold’s photographic diptych Tributary 
considers both the relationships between people and 
people’s relationship to interior and natural 
environments respectively.  The fragility of our impact on 
the Waitakere Range’s ecology - evidenced by the rahui - 
is well expressed in Chervelle Athena’s photographs. 

This awards exhibition also presented non-complacent 
interrogation of materiality, from Monique Lacey’s 
rejection of minimalism through to Scarlett Cibilich’s use 
of the stretcher as a the starting point for a series of 
compositional investigations.  Possibly one of the most 
playful engagement came from Vaimoana Eves’ 
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The Glaister Ennor Art Awards at the Sanderson Contemporary
 
Ioana Gordon-Smith – Curator, Te Uru Waitakere Contemporary Gallery
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ART AWARDS 2018

humourous, pendulous fabric works, which, together 
with existing objects, have been stashed away in lockers, 
daring us to unlock them.  

Other works considered how materials can unlock 
history.  Arapeta Ashton’s reference to the Māori rain 
cloak reminds us of the time, knowledge and links to 
nature embodied within the Pāke.  Similarly, Aydriannah 
Tuiali’i’s video considers what is passed on through 
waiata and kapa haka. 

So how do you approach selecting only two works from 
such an impressive array of options?  At the end of the 
day, myself and co-judge Adrienne Schierning were 
drawn to works that lingered; works that offered up both 
a timely commentary on current societal concerns while 
also holding some kind of tension that refused reprieve. 

The Barfoot and Thompson Award went to Mish O’Neill 
for her stunning photograph.  The work’s full title is 
Kawarau (The Remarkables) 5 January 2018. 10.35 - 
11.05am.  It stood out for the way it triangulated 

landscape, photography, and time.  Recognising that 
colonial impulses are implicated in the history of 
landscape photography, the work seems to ask how you 
might approach photographing place ethically.  The 
artist’s response seem to be one the embraces the 
camera obscura as a technique that questions what 
knowledge a photograph produces. 

The Glaister Ennor Graduate Award went to Hannah 
Valentine, for Shifting Sensibilities.  Hannah’s work stood 
out for its smart and insightful interplay between the 
language of display and the commercialisation of 
exercise.  The work warns of the increasing 
commodification of exercise, where an activity that we 
associate with immediate bodily actions is increasingly 
mediated by capitalism, co-opted into a fitspo revolution.  
And yet the barbell like object still beckons, or at least 
suggest, touch.  You can see fingerprints.  You want to 
test the weight.  The work suggests the potential risk of 
losing a fulfilling sensory experience, not only of things, 
but the very exertion of your own body. 

‘Dull it Down’ by Danae Ripley‘Shifting Sensibilities’ by Hannah Valentine
1st place winner
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NEW PEOPLE AT GLAISTER ENNOR:

Michaela Barnes
Michaela Barnes is a solicitor in the litigation and disputes resolution team.  She 
specialises in providing advice and advocating for clients in civil litigation and family 
law matters including contract based disputes, property law issues, insolvency, 
employment, estate litigation, relationship property division and parenting matters.

Michaela Barnes  Solicitor
Litigation & Disputes Resolution

For more information contact
Michaela Barnes at (09 913 2251;
michaela.barnes@glaister.co.nz)

GLAISTER ENNOR ART AWARDS 2018

‘Kawarau’  (The Remarkables)  by Mish O’Neill
GE staff award winner and 2nd place winner


