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FORTHCOMING CHANGES TO EMPLOYMENT 
RELATIONS ACT – 2016

At present it is anticipated that changes to the Employment Relations Act will be 
introduced under the Employment Relations Bill, the Parental Leave and Employment 
Protection Bill, Holidays Amendment Bill, Minimum Wage Amendment Bill and Wages 
Protection Amendment Bill which will affect various areas, certain of which are 
highlighted below.

Employers, particularly small and medium 
enterprises, need to consider the potential 
implications to their businesses of proposed 
changes and to ensure that they comply 
with the new minimum standards and 
obligations if and when they are introduced.

1. Zero Hour Contracts –
Availability Provision
This refers to workers on contracts who
have no guarantee as to how many hours
work they will be provided with from week
to week.

Employers will be prohibited from having 
an “availability provision” in an employment 
agreement unless there are genuine 
reasons based on reasonable grounds and 
the employee is compensated for making 
him/herself available to perform work.  
Genuine reasons include whether the 
employer can meet business demands 
without resorting to an availability provision 
with the aim that employers put other 
strategies in place to cover workflows 
instead.

2. Parental Leave
Parental leave is to increase from 16 weeks
to 18 weeks from 1 April this year.

Also, it is intended that parental leave is to 
be extended to cover “primary carers”, or 
their spouses/partners,  and to casual or 
seasonal workers and those who have 
recently changed jobs.

Parents of premature babies will be entitled 
to receive parental leave payments for 
longer.

There will also be increased flexibility 
including “keeping-in touch” days which 
would allow a person on parental leave to 
work (perhaps attend project or team 
meetings) a maximum of 40 hours without 
being treated as having returned to work.

3. Enforcement of Standards
Clear record keeping will be required to
show compliance with minimum standards.
An employee’s hours of work must be
included in their employment agreement
or else a clear indication of the arrangements 
as to when the employee is to work.

A record of actual hours worked is to be 
kept, including for salaried workers, as well 
as the pay for those hours.  This is to 
protect low-salaried workers working in 
excess of their “usual hours” even where 
the employment agreement requires them 
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Tenants’ maintenance obligations 

Tenants are usually responsible for the maintenance and care of the premises. Some of the responsibilities of a tenant 
under a lease may be to: 

• Replace and repair glass breakages;
• Re-paint and re-decorate the premises when reasonably required (some landlords will often require this towards 

the end of the lease); 
• Replace all worn or damaged floor coverings such as carpet with equal or better quality; 
• Reinstate the premises to the same standard of condition at the start of the lease; and
• Remove chattels and make good any damage done by the removal. 

At the commencement of the lease it would be useful for a condition report to be completed to record the state of the 
premises. The condition report may include dated photos all of which will help to avoid arguments about the standard 
of redecoration required by the landlord at the end of the lease. Remember, maintenance does not equate to improving 
premises beyond their condition at the commencement of the lease, so setting the base condition is important. 

It is also helpful to record the tenants and landlords chattels in the lease so as to avoid any misunderstanding in the 
future and in particular where the landlord has provided a fitout for the tenant as an incentive. 

Liability on assignment of a lease 

There are a number of different reasons why tenants assign their leases, for example the sale of the tenant’s business. 
An important part of selling a business is ensuring that it is attractive to a potential purchaser. This means making sure 
that a new tenant can operate from the business premises, either by way of a long term lease or by the lease providing 
rights of renewal. Landlords and tenants may not realise however that the tenant’s liability under the lease does not 
come to an end on an assignment of lease as an assignor to a new tenant. 
If a tenant takes an assignment of lease, the assignor will still have liability to the landlord until the end of the current 

For more information, contact Gaynor McLean 
on gaynor.mclean@glaister.co.nz

HOW WELL DO YOU KNOW YOUR LEASE?

The majority of lease arrangements are entered into using a Deed of Lease produced by the Auckland District Law 
Society. Whether you are a business owner and tenant, or a landlord, it is important that you understand your rights 
and obligations. So, how well do you know your lease? 

term of the lease regardless of the assignment. If the new tenant breaches conditions of the lease, the assignor could 
also be liable for that breach. For example: if the new tenant fails to pay rent, the landlord can pursue the assignor for 
the loss and that is because the original contractual obligation of the outgoing tenant to the landlord remains, even on 
an assignment. Obviously, an ongoing tenant will have obtained a full indemnity from assignee, but that indemnity 
might not be of any value when it comes to the crunch.  For this reason assignors must do due diligence on their 
proposed assignee.

When liability ends 

The liability of an assignor will however usually end at the expiry of the current lease term in place at the time of the 
assignment. If the new tenant exercises a right to renew after that term has expired, then that is considered a new lease 
as the assignor is not party to that new arrangement, and therefore its liability will have ceased.

To reduce risk, an outgoing tenant could ask the landlord for a release on an assignment or negotiate a limit under the 
assigned lease to an amount of rent for an agreed period, however the landlord is not obliged to agree to limit the 
liability of an assignor tenant and generally would have reason to do so.
 
Breach of Lease

Landlords wishing to terminate a lease and re-enter because of a tenant’s default must follow a strict set of rules set out 
in the Property Law Act 2007 (“the Act”). The Act is a code that sets out the minimum standard of procedures and 
notice provisions to a tenant. Many landlords and tenants may not appreciate that the Act overrides a conflicting 
provision in a lease which falls short of the minimum statutory requirements to terminate a lease.  Landlords and 
tenants should also be aware of the right of the tenant to apply to the court for relief from the cancellation of its lease. /

to work all necessary hours to complete their duties or make 
themselves available for additional hours of work.
Employees will also be able to seek penalties against their 
employer for breach of the Holidays Act, Minimum Wage Act 
and Wages Protection Act and also pursue action against 
those “being involved” in any non-compliance to recover 
unpaid holiday pay or unpaid wages to which the employee 
is entitled or arrears of wages.

4. Unreasonable Deductions from Wages
It is intended that unreasonable wage deductions will be 
prohibited, particularly where to compensate the employer 
for loss or damage caused by a third party outside the 
employee’s control. For example, it would be unreasonable 
to have wages docked to cover loss caused by customer 
theft.

5. Flexible Working Arrangements
It is intended to extend the right to request flexible working 
arrangements to all workers as well as allow workers to ask 
for flexibility from the commencement of their employment 
(no longer wait 6 months), remove the limit on number of 
requests which can be made each year and reduce the time 
in which an employer must respond, with the response in 
writing and setting out an explanation of any refusal.  /

Continued .... Forthcoming Changes to Employment Relations Act – 2016

For more information,  
contact Brett Vautier at  
brett.vautier@glaister.co.nz
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If an investment property was purchased:
• prior to the relationship commencing and was neither in contemplation of the

relationship or intended for the common use or benefit of both partners; or
• using separate property funds (such as inheritance funds or funds received by way of

a distribution from a trust), providing that the property was not purchased for the
common use or benefit of both partners,

then the investment property is likely to be the separate property of the owner partner.  In 
the event of separation, the owner partner would be able to retain the property as his/her 
separate property without any adjustment to the non-owner partner.

However, this is not the end of the matter as the non-owner partner may still be able to claim 
against any capital gain on the investment property.  In the current property market, capital 
gains can be significant so it is important to be aware of the potential for a relationship 
property claim. 

The case of KRJ v RK [2013] NZFC 823 is a good example of when a non-owner partner can 
benefit from a capital gain made on the sale of separate property.  In this case the husband 
owned a property in Poolburn, Central Otago that was his separate property under the Act.  
Together, the husband and wife renovated the property which included structural 
improvements, building a farming shed on the property, painting the home and laying new 
carpet.  These renovations cost approximately $8,000 and were paid for by the husband out 
of his income.  The property was subsequently sold and a capital gain of $167,000 was 
realised.  The husband and wife then separated and the wife initiated relationship property 
proceedings in the Family Court.  The Court held that the $167,000 capital gain was 
relationship property to which the wife was entitled to half.

How was the wife able to benefit from the capital gain on the husband’s separate property?
Section 9A of the Act sets out the ways in which separate property can become relationship 
property.  Section 9A(1) provides that any increase in the value of separate property, which is 
attributable (wholly or in part) to the application of relationship property, is relationship 
property.  Income earned during a relationship is relationship property.  Therefore if income 
(which is relationship property) is applied to the investment property (which is separate 
property) and the value of the investment property increases as a result, then the increase in 
value becomes relationship property.  The pre-relationship value of the investment property 
remains separate property, but the increase in value, which is attributable (and it is sufficient 
that the increase is only partly attributable) to the application of relationship property, 
becomes relationship property.  Under the equal sharing provisions of the Act, the non-
owner partner is entitled to a half share of that increase. 

Section 9A was applied in KRJ v RK on the basis that the husband used his income to pay for 
renovations to the property.  Interestingly, the Court conceded that the capital gain was 
primarily due to the inflationary property market rather than the $8,000 worth of capital 
improvements.  However due to the wide ambit of section 9A(1), the wife was entitled to half 
of the capital gain.

That said, the Court will not make an order under section 9A if only a “trivial” amount of relationship property is applied.  
What constitutes a “trivial” amount will vary from case to case however will depend on the amount of relationship 
property applied versus the effect of other sources e.g. an inflationary property market as per the current Auckland 
market.  Even so, cases such as KRJ v RK suggest that even a small contribution ($8,000 out of a $167,000 capital gain) will 
be regarded as “more than trivial”.

So how can you avoid your separate property becoming relationship property under section 9A(1) of the Act?  Perhaps 
the best method is to steer totally clear of applying income or other relationship property funds to finance any 
improvements to an investment property.  Put simply – don’t mix relationship property with your separate property.  

However, establishing a mix of relationship and separate property is not the only way that a non-owner partner can look 
to claim against an investment property as section 9A(2) of the Act sets out a second way.

Section 9A(2) provides that any increase in the value of separate property that is attributable (wholly or in part) to the 
actions of the non-owner partner, is relationship property.  The difference between sections 9A(1) and (2) is that unlike 
under section 9A(1) where the non-owner partner is entitled to a half share of any increase, under section 9A(2), the non-
owner partner’s share will be determined in accordance with his/her contribution.  This means that a non-owner partner 
may be awarded less than half of the capital gain if the gain was primarily attributable to an inflationary property market.  
As a result of this limitation, awards under section 9A(2) tend to be lower than under section 9A(1). 

It is important to note that section 9A(2) recognises direct and indirect actions.  This means that a non-owner partner does 
not himself or herself have to physically improve the property in order to benefit from any increase in value. That party 
may indirectly contribute by managing the household and/or caring for children of the relationship.  In this way, the Act 
recognises that one partner’s indirect actions have allowed the other partner to spend more time improving the separate 
property than they would if household duties were shared. 

If we take the fact scenario of KRJ v RK and tweak it slightly so that:
• The husband did not use his personal income to renovate his investment property but used separate property

instead, for example inheritance funds; and
• his wife did not directly help with renovating the property but instead stayed at home looking after their children

and tending to the household generally,
there would still be a potential claim.  The wife, in caring for the children and tending to the household, has freed up her 
husband’s time by allowing him more time to renovate his investment property.  This is a contribution that would in 
principle entitle the wife to an award under section 9A(2) of the Act.

What is clear from the above is that separate property is not necessarily immune from claims under the Act by virtue of 
having been purchased pre-relationship or out of separate property funds.  While partners may go in to a relationship with 
the best of intentions to keep separate property separate (i.e. by avoiding using their income to fund improvements), as 
time goes on these intentions can be forgotten.  If you want to protect your separate property from any potential claims 
under section 9A of the Act, we recommend that you to enter into a contracting out agreement which distinguishes clearly 
between separate property and relationship property.  

Alternatively, if you are not currently in a relationship but would like to safeguard your assets (e.g. company shares, an 
investment property), you may wish to consider transferring your assets out of your personal name and into a trust.  
We have dedicated family and trust solicitors who can assist you in dealing with the above issue.  /

“WHAT’S YOURS IS MINE...      ...WHAT’S MINE IS MINE!”

IT IS WELL KNOWN 
THAT THE FAMILY 

HOME IS CLASSIFIED 
AS RELATIONSHIP 
PROPERTY UNDER 

THE PROPERTY 
(RELATIONSHIPS) ACT 

1976 (“THE ACT”).  
WHERE THE POSITION 

BECOMES MURKY IS 
WITH REGARD TO 

ADDITIONAL 
PROPERTIES OWNED 

BY ONE PARTNER 
SUCH AS AN 

INVESTMENT 
PROPERTY.

For more information  
contact Petrina Siliva at  

petrina.siliva@glaister.co.nz

: KEEPING YOUR SEPARATE PROPERTY SEPARATE
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The agreement contains a standard building report clause, which is clause 9.3, and a 
provision on the front page of the agreement for a purchaser to elect whether they do or 
not wish to use the building report clause in the agreement, and thereby get a building 
report on the property they are buying as a condition of the agreement. 

We recommend in almost all cases that a client circles “Yes” under the Building Report 
clause, and obtains a report. 

However, we have noticed of late that some real estate franchises insert their own clause 
replacing the standard clause 9.3. These clauses are not all the same and have some 
unusual and, in some respects, unsatisfactory features. 

First, what are the essential elements of clause 9.3, the building report clause? They are: 
• That the report must be obtained within 10 working days from the date of the 

agreement. 
• That it covers the condition of the building and improvements on the land.
• The report must be carried out by a “suitably, qualified building inspector” (note – 

not a builder, but an inspector). 
• No invasive testing is allowed without the vendor’s consent. 
• The purchaser pays for the cost of the report.
• If the purchaser is dissatisfied, on reasonable grounds, with any aspects of the 

report, they can cancel the contract. 
• If the contract is cancelled the vendor is entitled to request and receive a copy of 

the report. 

So essentially, if a building inspector provides a report that the purchaser reasonably finds 
unsatisfactory, they can cancel the contract. The important feature is that the purchaser 
must act reasonably, and cannot reject the report for subjective and insignificant reasons. 
We will guide you through this process. 

Recently, we have seen clauses where, if the purchaser does not approve the report within 
a certain number of working days, it is automatically deemed to have been accepted. We 
consider this a dangerous and unsatisfactory clause. We have also seen clauses where the 
purchaser must identify all of the issues that they find unsatisfactory and allow the vendor 
to rectify those before the purchaser has a right to cancel. On first blush this clause may 
not appear to be too unsatisfactory. However, if a purchaser is acting reasonably about 
unsatisfactory features of the property, they may not want a “vendor repaired” property or 
to go through a negotiation process with the vendor, but simply want to cancel. A standard 
agreement clause allows them to do just that. The alternative clause inserted by some real 
estate agents, does not. 

It is open to the purchaser under the Law Society clause to offer the vendor the opportunity 
to repair matters and negotiate arrangements around that. However, the problems may be 
so significant that the vendor is never going to be able to rectify those problems within the 
timeframe before settlement. That could, in many respects, be totally unsatisfactory to a 
purchaser, especially where they are looking to move out of their own house into the new 
property simultaneously. 

The ADLSi spent a considerable period of time crafting this clause. Clients should be very 
cautious about accepting an alternative building report clause, and should always consider 
consulting us over the terms of that clause and its implications before signing an agreement 
with an alternative building report clause inserted in it.   /

BUILDING REPORT CLAUSES – THEY ARE NOT ALL THE SAME

THE NEW TAXATION

I am on the Auckland 
District Law Society 

(ADLSi) Forms and 
Precedents Committee 

and sat on the 
Subcommittee which 

recently revised the 
standard Agreement 

for Sale and Purchase 
of land. The standard 

Agreement for Sale and 
Purchase of Real Estate 
is used throughout the 
country by lawyers and 

real estate agents. 

For more information,  
contact Tim Jones at 

tim.jones@glaister.co.nz

The new Taxation (Residential Land Withholding Tax, GST on Online Services, and Student Loans) Bill, which has 
been referred to a Select Committee for consideration, is expected to be enacted during the middle of this year. 
The Bill provides for a number of changes to the student loan scheme and collection of GST, but in this article I 
want to focus on the proposed new residential land withholding tax, which will act as a collection mechanism for 
the bright-line test. 

The proposed withholding tax to be introduced for off-shore sellers anticipates a portion of the sale proceeds being 
withheld by the vendor’s solicitor on settlement and then paid directly to Inland Revenue. This is not a new tax, but it 
is a new instrument to collect tax. The rationale is that it can be more difficult to collect tax from people speculating on 
property in New Zealand if the seller lives overseas. 

The withholding tax will apply when:
• the vendor is an offshore person;
• the property being sold is “residential land” located in New Zealand. Early submissions identified issues with the 

definition of “residential land” and as a result residential land is likely to be defined as:
- land that has a dwelling on it
- land for which the owner has an arrangement that relates to erecting a dwelling
- bare land that may be used for erecting a dwelling under the rules in the relevant operative district plan; 

• the vendor acquired the property on or after 1 October 2015 and has owned the property for less than two years 
before disposing of it (the two year holding period used in the bright line test).

An offshore person includes all non-New Zealand citizens and non-permanent residents. It also includes a New Zealand 
citizen who is living overseas and who has been overseas for the last three years without returning home. Corporate 
entities will be considered offshore persons if they are incorporated or registered outside New Zealand, it has a member 
or a director who is an offshore person, or 25% or more of the company shareholder decision making rights are held 
directly or indirectly by offshore persons.

Agents will need to be aware of this proposed new taxation mechanism when acting for offshore persons or potential 
offshore persons, and refer them to professionals (lawyer and accountant) who can provide advice. 

Importantly, it looks likely that the withholding tax will be paid after the vendor’s mortgage amount is repaid to the 
vendor’s bank, but before any other disbursements. This means that agent’s fees are subordinated to the withholding 
tax so agents may not be able to deduct their commission from the deposit funds.  If this remains the case when the 
legislation is enacted, we would then recommend that agencies secure payment in advance for their services from an 
alternative source of funds immediately upon taking instructions from an offshore person.

It is also likely that there will be changes to the ADLS/REINZ Agreement for Sale and Purchase of Real Estate post the 
withholding tax changes coming into force to deal with these new laws.   /

For more information,  
contact Nicola Harrison at  

nicola.harrison@glaister.co.nz
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NEW PEOPLE AT GLAISTER ENNOR

Annice Wood 
Annice Wood works in the commercial property team on a broad spectrum of commercial 
matters. Annice’s work is predominantly positioned around the firm’s syndicated property 
investments. Annice also provides a full range of commercial property advice, including 
commercial leasing and assists clients with due diligence investigations.

For more information, contact Annice Wood at annice.wood@glaister.co.nz

Amy Wooding
Amy Wooding is a solicitor in the litigation and dispute resolution team, providing 
advice and support on property law issues, tort and contract based disputes, insolvency, 
employment law and family matters.
For more information, contact Amy Wooding at amy.wooding@glaister.co.nz

Briohny Davison
Briohny Davison is a Senior Legal Assistant in the Commercial Property Team. Her focus 
is on large residential and commercial subdivision developments which include 
Hobsonville Point and McLennan.
For more information, contact Briohny Davison at briohny.davison@glaister.co.nz

Dawn Wetzel
Dawn Wetzel is a legal executive dealing with residential and commercial conveyancing 
and financing. Dawn has a wide range of experience with unit title development 
subdivisions and has been involved in the development of various apartment buildings 
in the Auckland CBD. 
For more information, contact Dawn Wetzel at dawn.wetzel@glaister.co.nz

Ah Song Sunwoo
Ah Song works as a solicitor in the Commercial team with a focus on corporate and 
commercial law. She assists clients with matters such as business sales and acquisitions, 
financing, shareholding issues, and also conducts legal due diligence investigations of 
commercial and residential land for purchase.
For more information, contact Ah Song Sunwoo at ahsong.sunwoo@glaister.co.nz

Mark Szigetvary
Mark Szigetvary is a Partner in the Property team. He is a trusted adviser providing 
property, commercial and business advice, estate planning and administration expertise 
and the full range of residential and commercial property advice. 
For more information, contact Mark Szigetvary at mark.szigetvary@glaister.co.nz
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