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ALL FOR ONE AND ONE FOR ALL?

The allocation of costs for significant repairs to unit title developments can 
be a very contentious issue. A recent decision of the Court of Appeal in Gu v 
Body Corporate 211747 [2018] NZCA 396 provides further guidance for bodies 
corporate and unit owners.

The case relates to a mixed use building in Eden Terrace, Auckland.   A reinstatement 
scheme under section 74 of the Unit Titles Act 2010 (UTA) had been settled by 
the High Court in October 2011 to provide for weathertightness repairs. In the 
course of carrying out the work, additional defects became apparent significantly 
increasing the total project costs. The Body Corporate applied to the High Court 
to vary the terms of the scheme under section 74(8) of the UTA.

But, the owners of the ground floor commercial units appealed the High Court’s 
decision; because, they disagreed with the Body Corporate’s proposed allocation 
of the additional costs.

The additional work related to passive fire protection, ventilation extract risers, 
and the air supply ducting affecting compliance with clauses C3 Spread of Fire, 
C6 Structural Stability During Fire, and E3 Internal Moisture of the Building Code.

The Court of Appeal accepted at paragraph [56] that:
• there is a presumption in the UTA that levies for Body Corporate repair 

work will be struck on a utility interest-basis
• the work is paid for with the money raised by those levies; and
• the Body Corporate can, in appropriate cases where the works benefit any 

unit by a distinct and ascertainable amount, recover from the relevant unit 
owner(s) the costs of repairs undertaken on or to that unit either in whole 
or in part.

This position is consistent with both the Unit Titles Act 1972 and the UTA.

In respect of the additional works required in this case, the Court of Appeal found 
that the additional works were for the benefit of the development as a whole. 
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The Court of Appeal also that no distinct benefit capable of being ascertained 
was conferred on any individual unit or units (at paragraph [62]) because:
• the additional work required to address the additional defects are 

interlinked such that a weakness at any one point has the capacity to 
have significant and immediate implications for other owners

• each unit forms part of the integrated structure of the building
• all owners would benefit from a code compliance certificate being issued 

for the building; and
• the additional works are not for the benefit of individual unit owners, but 

all unit owners.

The appeal was allowed in part such that the costs of the additional works 
were to be shared on a utility interest-basis less the amounts received by the 
residential unit owners under the Financial Assistance Package.

OVERSEAS INVESTMENT ACT – 
AMENDMENTS HAVE LEGAL EFFECT

Amendments to the Overseas Investment Act 2005 (OIA) that restrict certain 
overseas people from buying residential land in New Zealand reported in our 
September newsletter came into force on 22 October 2018.

The new provisions affect the purchase of land that is rated as a residential or 
lifestyle property (residential land). This includes apartments, townhouses, and 
standalone dwellings in use unit title developments.

The effect of the amendments requires overseas persons to obtain consent 
from the Overseas investment Office (OIO) under the OIA before they can buy 
residential land in New Zealand. If consent is required:
• the agreement for sale and purchase must be conditional on OIO consent
• OIO consent must be granted before settlement; or
• pre-approved OIO consent, which is available for overseas persons buying 

a home to live in, must have been obtained before the sale and purchase 
agreement is entered into.

Every person purchasing residential land in New Zealand, including New 
Zealanders, must also sign a residential land statement prior to settlement.

A complex exemption regime exists for Australians and Singaporeans and the 
holders of Australian and Singaporean permanent resident visas who live in New 
Zealand.
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Developers of large apartment developments (multi-storey buildings with at 
least 20 apartments per building) may also apply for OIO consent to authorise 
the sale of 60% of the new apartments to overseas persons. Purchasers of these 
apartments who are overseas persons must be investors only as they are not 
allowed to live in the apartments. Transitional provisions exist for buildings that 
are currently under construction – these provisions will allow overseas purchasers 
to live in the apartments.

There are a number of pathways for consent depending on the residency status of 
the purchaser, on their intended use of the land, and on whether it is otherwise 
sensitive under the OIA.

Please contact Vicki Toan, Deirdre Norris, or Nicole Warner for more information.
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MATTERS ADVISED ON

We have recently advised bodies corporate, unit owners, and body corporate 
managers on the following matters:
• the sale of common property
• licences to occupy adjacent land for the purpose of repair works
• allocation of repair costs
• termination of reinstatement schemes following the completion of 

repairs; and
• recovery of unpaid levies.
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