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ANTI-MONEY LAUNDERING AND COUNTERING 
FINANCING OF TERRORISM ACT 2009

You may be aware of the Anti-Money 
Laundering and Countering Financing of 
Terrorism Act 2009 (the “AML/CFT” law), 
which has been in force for some years 
now. To date, it has mainly affected 
banks and other financial or investment 
entities. The purpose of the law reflects  
New Zealand’s commitment to the 
international initiative to counter the 
impact that criminal activity has on 
people and economies within the global 
community.

From 1 July 2018, lawyers are required to 
comply with the AML/CFT Law. This law 
requires us to do a number of things to 
help combat money laundering and 
terrorist financing, and assist the Police 
bring criminals to justice. The AML/CFT 
law does this because the services law 
firms and other professionals offer may 
be seen as an attractive to those involved 
in criminal activity.

After 1 July 2018, we will be required to 
file reports within 10 working days of 
receiving or paying funds internationally 
through our trust account, in excess of 
$1,000. These reports are mandatory and 
are filed with the FIU, which is the 
financial intelligence arm of the Police.
Lawyers must also obtain and verify 
information from prospective and existing 
clients, primarily concerning themselves 
and the nature of their activities. This is 
part of what the AML/CFT law calls 
“customer due diligence” (‘CDD’).
CDD requires us to obtain and verify 

certain information from you.  
This information includes:
•  your full name; and
•  your date of birth; and
•  your address.

To confirm these details, documents such 
as your passport, and accounts or 
statements that show your address, (such 
as a recent utility bill), will be required.

If you are seeing us about company or 
trust business, we will need information 
about the company or trust including the 
people associated with it (such as 
directors and shareholders, trustees and 
beneficiaries).

In some cases, we will also need to ask 
you for further information, such as the 
nature and purpose of the proposed work 
you are asking us to do for you. 

Information confirming the source of 
funds for a transaction may also be 
necessary to meet the legal 
requirements.

If we are not able to obtain the required 
information from you, we may not be 
able to act for you.

We may require this information from 
you even though we have been acting for 
you for many years. Ultimately, the law 
requires all law firms to obtain this 
information in relation to all clients they 
act for.
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Before we start any new work for 
you, we will let you know what 
information we need, and
what documents you need to 
show us and let us photocopy. 

However, it will save time if you
can bring your passport and a 
recent utility bill with you to your 
next appointment with us. If
you do not have a passport, 
there are other documents that 
can be used to establish your
identity, and we invite you to 
contact us in that case.

Please contact the lawyer who 
will be undertaking your work if 
you have any queries or
concerns.   / Incapacity is a legal term of art that means a trustee lacks the mental 

capacity to manage their own affairs.   In the context of trusts, this 
could lead to the situation where an incapacitated trustee is unable 
to exercise their duties in the best interests of the beneficiaries of a 
trust.  As trustees of a trust are required to act unanimously, this can 
make it impossible for the trust to be properly administered and for 
the trustees to deal with any trust property (for example, entering 
into any agreement to sell trust property).

The only way therefore for the remaining trustees to continue 
administering the trust will be to remove the incapacitated trustee 
(and potentially appoint a new trustee where there is a requirement 
for a specific number of trustees).  The first port of call in determining 
the process for this is the power of appointment and removal under 
the trust deed.  If this power is vested in a trustee, settlor or other 
person with capacity, then the removal of the incapacitated trustee 
can be effected by way of a deed.

In the event that the power of appointment and removal vests in an 
incapacitated trustee, section 43 of the Trustee Act 1956 (the “Act”) 
allows for the removal of the incapacitated trustee by the other 
continuing trustees by way of a deed.  However, this section only 
applies where the incapacitated trustee is replaced by a new trustee.   

Where the above situations do not apply, it may be necessary to 
make an application to the High Court to remove the incapacitated 
trustee.  Such an application can be made under section 51 of the 
Act, where the intention is to remove the incapacitated trustee 
and to appoint a new trustee or trustees in their stead.  If the the 
incapacitated trustee is only to be removed with no new trustee 
to be appointed, then the application will need to be made under 
the inherent jurisdiction of the High Court.  The key factor that the 
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Courts will take into account in deciding whether to grant 
the application will be whether it is in the best interests 
of the beneficiaries of the trust and ensuring that the 
administration of the trust is properly carried out. 

Usually, an application in the High Court to remove 
an incapacitated trustee is also accompanied by an 
application for vesting orders in the trust’s property 
under section 52 of the Act.  This is to ensure that the 
new and continuing trustees of the trust are correctly 
shown as the registered proprietors of the trust’s 
property (with the incapacitated trustee being removed 
from the title).  The new and continuing trustees of the 
trust can then properly deal with the trust’s property.  
These applications will need to be accompanied 
by affidavits on behalf of the trustees that are not 
incapacitated and a doctor confirming the incapacity of 
the trustee(s) in question.

It is likely that some of the processes described above 
will be amended with the new proposed Trusts Bill, 

reducing the need to apply to the Court.  However, in 
the immediate future, the processes available for the 
removal of incapacitated trustees are generally those set 
out above. 

Also, irrespective of any amendments to the law, there 
may be pre-emptive steps that can be taken by amending 
and including certain clauses in the existing trust deed 
to try to some extent avoid a drawn out and expensive 
Court process.  Such amendments can be considered, for 
example, at annual reviews of the trust.     

If there is some concern as to the capacity of a trustee, 
or you would like to hold an annual review to ensure that 
the trust administration is up to date, we suggest that 
you contact us so that we are able to assist you in making 
the relevant inquiries and advising you on the legal 
processes.  

Please contact Wayne Pearson or Kishen Kommu to 
discuss further.   /

Kishen Kommu | Associate 
Litigation & Disputes Resolution
For more information contact 
Kishen Kommu at 
kishen.kommu@glaister.co.nz

Wayne Pearson | Consultant
Trusts, Estates & Asset Protection
For more information,  
contact Wayne Pearson at
wayne.pearson@glaister.co.nz

As New Zealand’s population ages it is almost inevitable that trustees of trusts will 
experience the issue of incapacity due to age related illnesses.  This issue is magnified 
given the relatively high proportion of family trusts in New Zealand.  
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Data is the new currency, and the digital age has 
transformed the way we interact with the world on a 
daily basis. The recent revelations of data breaches by 
popular social media platform Facebook is one example 
of how much we as a society share information online 
and how privacy concerns might arise when we do so.  
This update addresses two significant developments in 
the area of data privacy that will impact virtually every 
individual and business in New Zealand.  

New Zealand’s Privacy Act 1993 is now 25 years old, and 
although it has operated well since its inception, a new 
Bill has recently been introduced in Parliament to 
implement a number of changes recommended by the 
Law Commission in 2011. As our Privacy Commissioner, 
John Edwards notes, “if New Zealand citizens and 
industry are to reap the benefits of a digital economy, 
they need to have confidence that their regulatory 
regime is robust, and that their personal information will 
be kept safe, and used responsibly”. 

Some of the key reforms in the Bill include: 
• a requirement on individuals and companies that 

hold personal information about others to report 
privacy breaches to the Privacy Commissioner 

• the strengthening of cross-border protections on 
personal information; as well as 

• a broadening of the Privacy Commissioner’s 
powers in investigations and penalties.

The Bill is also timely. Its introduction is part of an effort 
to meet the global shift towards compliance with the 
European Union’s General Data Protection Regulation 
(GDPR) regime, which came into force on 25 May 2018.  

You may have already noticed that many internet 
services such as Facebook, Google, Airbnb and Twitter 
have updated their respective privacy policies in recent 
weeks to meet this change.  While most individuals and 
companies in New Zealand are aware of their obligations 
under the Privacy Act 1993, they should also be aware 

UPDATE ON DATA PRIVACY- PRIVACY ACT REFORM AND THE EUROPEAN 
UNION’S GENERAL DATA PROTECTION REGULATION
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that if they are operating or offering products and services within 
the European Union, they must also comply with the GDPR (this 
includes customers from within the European Union signing up for 
your newsletters). Non-compliance can be costly – with fines of up 
to €20,000,000 or 4% of a company’s total worldwide annual 
turnover in the most severe of cases.  

If you or your company exchange personal information with 
partners or customers in the European Union, they will expect you 
to be compliant with the GDPR. We have found that most of our 
clients already have good systems in place to comply with the 
Privacy Act 1993. This often translates to compliance with the 
GDPR, but there are a number of differences between the two 
regimes that require a case-by-case assessment, particularly with 
regard to consent.  

The Privacy Bill is currently before Parliament’s Justice Select 
Committee, and we expect the parliamentary process to continue 
into 2019. However, with the GDPR now in force, there is a real 
need for businesses operating or offering products and services 
within the European Union to assess their current systems for 
compliance.  

At Glaister Ennor, we have a number of staff with expertise in data 
privacy; so, we can tailor advice to suit your particular needs to 
ensure your compliance with both the Privacy Act 1993 and the 
GDPR. /

Mitch Singh | Senior Associate
Litigation & Dispute Resolution
For more information, 
contact Mitch Singh at  
mitch.singh@glaister.co.nz
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Art work by Shane Tu’ihalangingie - Untitled.
Winner of the 2017 Barfoot & Thompson prize  
and the Glaister Ennor Staff-Choice Award.

Since 2006, the Glaister Ennor Graduate Art Awards have encouraged Auckland’s 
emerging artists; therefore, each year, we ask Auckland art schools to nominate their 
top honours and masters students. We then engage art judges to examine the work of 
all the nominees’ entries at an exhibition at Sanderson Contemporary Art Gallery.

Glaister Ennor is set to hold another annual Art Awards function. This is our sixth year 
with our gallery partner, Sanderson Contemporary Art in Newmarket. Our judges, this 
year, are Adrienne Schierning and Te Uru art curator, Ioana Gordon-Smith. Students are 
nominated by AUT, Elam, Unitec, and Whitecliffe art schools of Auckland.

It is very difficult for young artists to become recognised, but this event gives selected 
artists the opportunity to exhibit a piece of their work. And for the winners, not only do 
they receive a cheque, but they also gain recognition, which comes with receiving an 
award.

All of the art will be on display for the public to view at the gallery from the 24th to the 
29th of  July 2018.

Over the years, we have expanded the awards beyond painting. So now, the works 
include photography, multi-media, and sculpture. Expanding the works brings the awards 
into line with art as it is being developed in the art schools.

The Art Awards are proudly sponsored by Glaister Ennor, Barfoot & Thompson, and 
Sanderson Contemporary Art Gallery.    /

GLAISTER 
ENNOR 

GRADUATE 
ART AWARDS

2018
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MINIMUM WAGE – 

WAS INCREASED FROM 

$15.75 TO $16.50 

FROM 1 APRIL 2018.

PARENTAL LEAVE – 

INCREASES FROM 18 

WEEKS TO 22 WEEKS 

FROM 1 JULY 2018.

Sale of Business – Redundancy

         
It is easy to overlook the fact that on the sale or transfer of 
a business many employees may be affected or have their 
employment terminated. It is important to be aware of, and 
exercise the ongoing duty of, good faith, which requires an 
employer to consult with employees where a proposal to sell 
or transfer all or part of a business might impact on those 
employees or make their positions redundant.

Consultation requires more than simply prior notification. 
Consultation should be a genuine process. A proposal must not 
be acted upon until after consultation has taken place and after 
the employer has listened to the feedback given. The employer 
is entitled to have a working plan but should still have an open 
mind and listen to suggestions before making a final decision on 
what will be done. 

Generally, the process will involve the following steps:

• circulate the proposal including all relevant information 
to all affected employees

• notify the employees that they are entitled to have a 
support person or representative to assist them during 
the consultation process

• allow sufficient time and a reasonable opportunity for 
the employee(s) to respond and state their views, either 
orally or in writing

• consider the feedback provided and, if necessary, supply 
additional information or hold further discussions

• make the decision on how you intend to proceed; and
• give notice of the final outcome together with a timeline 

for implementation.  

It is also important to be aware that where employees positions 
are to be made redundant, and there are no alternative 
positions available, adequate notice must be given in 
accordance with the terms of their employment. This notice will 
usually be four weeks or a month but may vary depending upon 
particular employment  
agreements.

Due to the significant risks and problems which may arise, we 
recommend seeking legal advice on employment issues at 
an early stage when considering the sale or transfer of your 
business or enterprise.  

For more information, please contact Brett Vautier.  /

Brett Vautier | Partner
Litigation & Dispute Resolution, 

Employment
For more information, 

contact Brett Vautier at  
brett.vautier@glaister.co.nz
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NEW PEOPLE AT GLAISTER ENNOR:

Peter Liao
Peter Liao is a Senior Associate in the Corporate and Commercial team at Glaister Ennor. He specialises 
in corporate and commercial law, as well as commercial property. Peter has extensive experience in 
advising small start-up companies, large international corporate clients, luxury goods companies as well 
as commercial property developers and leading manufacturers and distributors.

Kishen Kommu
Kishen Kommu is an Associate in the litigation and disputes resolution team. He specialises in providing 
strategic advice and advocating for clients in litigious matters across a wide range of areas, including 
complex construction disputes, acting for bodies corporate in disputes under the Unit Titles Act 2010, 
and contractual disputes. Kishen also practices in immigration and employment law.

Matt Tihi
Matt Tihi is a Solicitor in the commercial property and land development team at Glaister Ennor. He 
works closely with Joint Managing Partner Stephanie Harris to help clients of all levels to achieve their 
commercial property and land development goals. Matt provides sound advice and assistance across all 
areas of commercial property and land development, such as sale and purchase, leasing, subdivision and 
construction contracting.

Kishen Kommu | Associate 
Litigation & Disputes Resolution
For more information contact 
Kishen Kommu at 
kishen.kommu@glaister.co.nz

Matt Tihi | Solicitor 
Commercial Property & Land Development
For more information contact 
Matt Tihi at 
matt.tihi@glaister.co.nz

Peter Liao | Senior Associate 
Corporate and Commercial
For more information contact 
Peter Liao at 
peter.liao@glaister.co.nz
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